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CHAPTER ONE
Introduction
1. Taiwan’s Sunflower Movement and its
Inspiration for Disobedience
On March 17, 2014, a small group of less than twenty people took part in
a sit-in in front of the Legislative Yuan (equivalent to the Congress of the United
States) concerning the ratification process of the Cross-Strait Agreement on
Trade in Services (hereafter CSATS). The CSATS is based on the Cross-Straits
Economic Cooperation Framework Agreement (hereafter ECFA), an agreement
aimed at opening the free trade market between Taiwan and China. Those
protesters, coming from varied backgrounds (e.g., NGOs and students), shared a
common purpose: to monitor the ratification process and demand that the
Legislative Yuan not act as a rubber stamp for the CSATS.
At 2:30 p.m., the temperature climbed to 34 degrees centigrade (93
degrees Fahrenheit), and, inside the Legislative Yuan, the debate turned the
chamber into a battlefield. The legislators were divided into two groups. The
Kuomintang party (KMT party), the majority party in the Legislative Yuan at the
time, supported ratification of CSATS. But the Democratic Progressive Party
(DPP)—the minority party—opposed CSATS and adopted a blocking strategy to
suspend the process of ratification. The Chairman of the ratification committee,
however, was a member of the KMT; he turned the DDP away, went back to his
private office, and “announced” that the process of approval had been completed.
It took the Chairman only 30 seconds from announcing the opening of the
approval process to the end of it. That abrupt turn of events—now known as the
“30-Second Incident”—was the spark for further protests and opened the door
to civil disobedience that no one could have expected at the time.1
When protesters outside the Legislative Yuan learned what the Chairman
had done, they were shocked; their reaction was stunned silence. The process of
ratifying the CSATS seemed ridiculous—a mere formality—because the
Chairman had circumvented the process of substantive debate. In fact, the 30Second Incident demonstrated that the personal will of Taiwan’s President, Ma
Ying-jeou, could override the constitutional provisions for checks and balances.
The process by which the CSATA was negotiated and signed was not only not
transparent, but the government had neglected to even give members of the
legislature access to substantive information about the negotiations. What’s
more, President Ma, the Chairman of the KMT party, had demanded that KMT
legislators support the CSATS. Ultimately, the Legislative Yuan essentially
served as a rubber stamp for the action of the Ma government.
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It was in this context that activists decided to do something different from
previous protests, something that would attract the public’s attention and
express the protesters’ strong disagreement with the sham ratification process.
On March 18, 2014, a few protesters gathered in front of the Legislative Yuan.
Most members of society had not paid much attention to the impact that the
CSATS might have on Taiwan’s economy; moreover, the general public was
unaware of the procedural problems with the ratification process. Public officials,
politicians, and most members of society did not yet realize that a spark had
been ignited and that the whole community was about to be drawn into a
dramatic political confrontation involving civil disobedience.
During the night of March 18, the core group of protesters planned to
occupy the Legislative Yuan. First, in order to distract the police, some protesters
assembled and generated chaotic situations; others held an assembly on the
south side of the Legislative Yuan. Only a few protesters gathered north of the
Legislative Yuan. While the police were engaged elsewhere, these protesters
broke into the Legislative Yuan building and successfully occupied the Assembly
Hall. Soon after that, more than 200 protesters (mostly students.) breached the
police blockade and stormed into the Legislative Yuan. At 9:30 p.m., the
protesters declared to the public that they had successfully occupied the
Legislative Yuan and made a short statement about the reasons for their protest.
The protesters comprised what is now called the “318 Movement” because of the
date, March 18; the movement is also called the “Sunflower Movement.”2
Ironically, although the protesters now held the Legislative Yuan, their
actual target was the Ma government and its abuse of presidential power. The
protesters had occupied the Assembly Hall on the assumption that because the
Legislative Yuan was under the control of the KMT party, it was simply an
extension of the Ma. However, the Ma government did not respond to the
occupation because the Assembly Hall was not subject to presidential authority.
When it became apparent that the Ma government would not respond to the
occupation of the Assembly Hall, a group of protesters, dissatisfied by the
government’s lack of reaction, took a significant step and decided to target the
Executive Yuan.
On the evening of March 23, crowds of demonstrators succeeded in
occupying the Executive Yuan. Their actions shocked the Ma Government and
led the Premier Minister, Yi-Huah Jiang, to take extreme measures to evict the
crowds. The process of eviction led to one-sided violence; police inflicted injuries
on demonstrators. In addition, police used force to evict members of the press
by means that included water cannons.
These harsh measures were the straw that broke the camel’s back. The
citizens of Taiwan had now witnessed how violent the State could be. For
example, a video from that night shows police dragging a female student on the
road out of the Executive Yuan. However, the brutal treatment of protesters
generated sympathy for their movement. More and more people began to
participate in various ways. For example, in order to protect the protesters
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inside the Assembly Hall from being evicted, thousands of people staged a sit-in
outside the Legislative Yuan; these secondary demonstrators voluntarily
organized themselves as a check against abusive action by the police.
According to a survey conducted by Professor Wan-Chi Chen of the
Department of Sociology at National Taipei University, the backgrounds of
participants in the 318 Movement were quite diverse. They came from various
economic, social, and cultural levels. While most of them were students, a
substantial percentage of those who joined the sit-in were members of the
working class.
The political significance of the Sunflower Movement is evinced by its
inclusiveness. Individuals from all walks of society provided various kinds of
assistance, and they efficiently created a division of labor among themselves.
Importantly, these protesters realized the importance of connecting with the
world—something that had rarely occurred in previous protests. This protest
was no longer operating solely or primarily at the local level but instead had
created a connection between local participants and international communities.
This emphasis on communication was manifested by the fact that there was a
team of professionals who provided translation services and press releases
detailing the daily events and making the case for the rejection of CSATS.
Implications of the 318 Movement are still debated today by academics,
but what is not disputed is that the movement has produced significant changes
in Taiwan’s politics. For example, in 2015 and 2016, the KMT Party lost the
majority in the local and national elections. The rate of political participation
among young people has increased, and more young citizens have become
involved in the legislative process. This movement has also inspired a generation
of young law students to examine the basic structure of Taiwanese society and
focus on constitutional reforms that might prevent the abusive use of political
power.
Even though the 318 Movement brought about positive changes in
Taiwan’s politics, it also likely exposed the participants to legal proceedings,
including both a prosecution phase and trial. Such proceedings could create
serious negative consequences for the protesters.
Taiwan's legal system lacks the conceptual tools necessary to deal with
protesters' legal responsibilities in a way that fully responds to the complexities
of civil disobedience in a transitional society. The absence of an adequate
theoretical framework is reflected in the disagreement among scholars regarding
the question of whether the 318 Movement was nonviolent, and, if it did contain
violent elements, how that fact should figure into the legal treatment of the
protesters. For example, protesters used tools to break the windows of the
Legislative Yuan and adopted a strategy of human waves in order to limit
temporarily the movement of police. Scholars debated about whether the
intentional action of breaking windows constitutes violence. Scholars also
disagree as to whether the protesters' actions were inconsistent with the rule of
law and whether they engaged in arbitrary civil disobedience based on their
mere dissatisfaction with the Ma government's China policy. Reactions to the
318 Movement are like a mirror in that they reflect the highly diverse judgments
and political tensions within Taiwanese society.
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For these reasons and others, the 318 Movement provides a valuable case
study for scholars and jurists to reflect on issues of civil disobedience in the
context of a transitional society—that is, a society like Taiwan that is in a process
of transition from an authoritarian regime characterized by substantial injustice
to a democratic regime characterized by a reasonably just basic structure. The
318 Movement was not a paradigm case of nonviolent civil disobedience: it was
not a wholly peaceful protest in which only minor and symbolic violations of the
law transpired. Law-breaking was not limited to a small or isolated group. Some
of the protesters in the 318 Movement intentionally caused property damage
and interfered with law enforcement officers. Countless individuals assisted this
movement through a variety of means, many of which might be counted as the
aiding and abetting of criminal conduct. Furthermore, the occupation of the
Legislative Yuan was not limited to a short symbolic period, such as a single day;
it lasted over 20 days and involved more than twenty thousand participants.
Thus, the 318 Movement not only poses practical questions to Taiwan's legal
system concerning protesters' legal responsibilities, but it also poses significant
theoretical questions to the academy. Is this a case of civil disobedience? How do
we characterize this Movement given that many individuals participated with
different intentions and purposes? Is it a single movement or several distinct
movements? Was the 318 Movement a form of civil disobedience or was it
instead an exercise of the right of resistance, which has its origin in German
Basic law?
An adequate theory of the complex social phenomena exemplified by the
318 Movement should attempt to clarify the complex relationships between the
actions and events described above. A theory of civil disobedience can provide a
clear insight into the complicated circumstances in which such disobedience
occurs in the world. The purpose of this dissertation is to provide a significantly
new account of disobedience by using the conceptual tools of speech act theory
to develop a typology of disobedience that reflects the different purposes that
civil disobedience can serve. This dissertation does not focus directly on the 318
Movement, but the history of that incident informs and shapes my thinking about
disobedience. Instead of examining the 318 Movement as a particular case of
civil disobedience, and determining whether the movement was politically
justified, this dissertation moves to a higher level of abstraction and develops
three conceptions of disobedience--expressive, communicative, and resistant
disobedience—that provide a descriptive and normative framework for
understanding and evaluating particular cases of disobedience. The three
conceptions are not necessarily exhaustive—there may be other types—but this
typology provides crucial insights into some of the most important questions
about disobedience such as the relationship between disobedients and other
members of society, the communicative forces generated by disobedience, and
the permissible scope of actions that can be adopted in the course of
disobedience.

2. The Structure of this Dissertation
The thesis of this dissertation is that members of transitional societies
should accept a conception of disobedience that permits them to use intense and
even destructive means in order to address serious cases of injustice. This
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conception of disobedience incorporates a right to disobey the law, and creates a
correlative duty on the part of others not to interfere with the course of
disobedience. This conception of disobedience (developed for the first time in
this dissertation) will be called the “resistant conception of disobedience” (or
“resistant disobedience” for short). The right that protects civil disobedience
from interference finds its strongest support in the fundamental right of political
participation. The combination of these two points clarifies my thesis: members
of transitional societies should adopt a right to resistant disobedience which
allows them to use means that I will call “intense” in order to express the idea
that resistant disobedience can include measures that are destructive or coercive.
Resistant disobedience is not limited to passive resistance.
Moreover, resistant disobedience with harmful results should prima facie
be immune from interference by the political authority. If a political authority
aims to halt disobedience or interfere with disobedient actions, state officials
should bear a burden of proof, which requires them to justify their interference
with disobedience.
The complete argument for this thesis will take place in two parts. The
first part concerns theories of disobedience that members of society might adopt
to guide their actions: the discussion in this section applies to all societies. The
second part focuses on disobedience theories within the context of transitional
societies; this part shows that members of a transitional society possess
sufficient reasons to adopt the resistant conception of disobedience during a
period of transition from an unjust and authoritarian regime to a democratic
society with a reasonably just basic structure. The first part of the dissertation is
called “Theory”; the second part is called “Implementation.”
Three topics organize the first part of this dissertation. First, I review John
Rawls's philosophical investigation of civil disobedience. Rawls's theory is the
paradigm of the liberal view of civil disobedience, and provides several
significant insights. While Rawls's theory has attracted a substantial amount of
academic attention, very little attention has been paid to the difference between
his arguments in “The Justification of Civil Disobedience,” a short text published
in 1968, and A Theory of Justice, a full-length work published in 1971. By giving a
close reading of Rawls's views in these two texts, we will be able to glean a
clearer view of his mature theory of civil disobedience. In particular, this
examination of the development of Rawls’s thought will illuminate one of his
central ideas—that the most significant function of disobedience is what I call
“the communicative function of disobedience.” Chapter Two reviews Rawls’s
theory of civil disobedience and explicates the idea of the communicative
function of disobedience.
The second topic in the first part of this dissertation is the explication of
three conceptions of disobedience in order to provide answers to the core
philosophical questions about the nature and justification of civil disobedience.
The three conceptions are “expressive,” “communicative,” and “resistant”
disobedience. Chapter Three uses speech act theory as the basic methodological
approach for developing the three conceptions of disobedience; the version of
speech act theory is derived from the work of John Austin as laid out in his
important monograph How to Do Things with Words. Austin’s notions of
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illocutionary force, perlocutionary effect, and the securing of uptake are the key
conceptual tools used to build the three different conceptions of disobedience.
Chapter Three also develops a set of basic questions that each theory of
civil disobedience must answer. There are four core questions:
1. What is the Relationship Assumed Between Disobedients and
Addressees? Since disobedience is an action directed toward others,
each conception of disobedience assumes a relationship between
disobedients and addressees. This relationship draws a baseline
that distinguishes different conceptions of civil disobedience.
2. What Force Is Intentionally Created by Disobedience? Disobedience
can generate intended force (in the sense of “force” in speech act
theory). Each conception of disobedience has an associated
primary intended force and a concomitant primary effect on other
members of society. Therefore, explication of a conception of
disobedience must specify what forces it aims to generate.
3. What is the Scope of Permissible Action? Conceptions of civil
disobedience specify patterns of permissible actions. Each
conception of disobedience must identify which actions are
permissible within the normative framework of the conception.
The first question when considering the scope of permissible
actions concerns the role of the principle of nonviolence in each
conception: Is the principle of nonviolence merely strategic or is it
a “principled principle”—one adopted for a nonstrategic reason?
The second question is, what actions are permitted given the
relationship between disobedients and addressees assumed in
each conception? And in order to answer the second question, a
prior issue needs to be resolved, that is, what are “violent” and
“nonviolent” actions?
4. What Is the Justificatory Threshold of Disobedience? Each
conception of disobedience includes an explication of its
normative commitments. In other words, each conception is
committed to some understanding of values and to a stance on
what wrongs are appropriate as justifications for initiating
disobedience. Each conception also has to deal with the role and
weight of normal political appeal as a precondition for initiating
disobedience.
Each theory of disobedience provides a distinct set of answers to these
questions about the relationship between disobedients and addressees, the force
created by disobedience, and the normative commitment implicit in the
justificatory threshold for disobedience.
The third topic in the first part of this dissertation is a discussion
concerning how disobedience should be protected from interference by the
public authorities. While political authorities have pro tanto reasons to prosecute
or punish disobedients who have intentionally broken a law, disobedience is
distinguishable from harmful and self-interested law-breaking. This moral
difference opens the question as to how a legal system ought to treat
disobedients' legal liabilities and what principle disobedients can provide to
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oppose political authorities' interference with disobedience. Asking what
principles a legal system should adopt to deal with disobedients’ legal liability
leads to a closely related question, where there is a “protected reason” for
engaging in disobedience: according to Joseph Raz a “protected reason” for
disobedience would be a reason that justifies disobedience combined with a
reason to exclude consideration of other reasons that would otherwise defeat
the justifying reason.
Chapter Four explores this question by distinguishing two approaches to
disobedience. Based on Joseph Raz’s explication of the idea of a protected reason,
there are two distinct answers to the question as to how disobedience is
supported by protected reasons. The first approach is a justification-based
approach and the second a rights-based approach. I explicate the meaning of
these two approaches and how they function differently in situations where
disobebedients are confronted with interference by the political authorities.
Chapter Four concludes the first part of the dissertation.
The second part of this dissertation concerns the implementation of the
theories of disobedience set forth in Chapters Two, Three, and Four. Since there
are three conceptions of disobedience and two distinct approaches to protecting
disobedients, we can ask the question as to which combination of conception and
approach best suits a set of social conditions. Thus, we might ask which
conception would be adopted in a society that has a reasonably just basic
structure, but significant problems of isolated injustice, and so forth.
This dissertation asks the question from the perspective of the members
of a transitional society: this approach uses ideas developed by Rawls in his
elaboration of the original position and the veil of ignorance. The main
conclusion of the dissertation is that members of a transitional society should
adopt the resistant conception of disobedience and a rights-based approach to
the protection of disobedients. The distinction between a justification-based and
a rights-based approach will be discussed in Chapter Four and Chapter Five
elaborates the normative arguments that members of a transitional society have
for a rights-based approach to disobedience.
Chapter Five argues for a right to resistant disobedience in a transitional
society. I first define a transitional society by identifying four significant features:
(1) the Burdens of Judgment, (2) Existence of Opportunists, (3) Existence of
Legal Obstacles for Political Participation, and (4) Structural Injustice. Among
these four features, the fourth, structural injustice, constitutes the necessary
condition for selecting the resistant conception of disobedience. The first feature,
the burdens of judgment, and the second feature, the existence of opportunists,
provide grounds to take a rights-based approach to protecting disobedience.
The third feature is what I call “legal obstacles”: I use this phrase to refer to the
existence of a variety of legal rules in the transitional period that are designed to
raise barriers to members' effective political participation.
The whole structure of this Dissertation is represented by the following
Figure:
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3. The Contribution of John Rawls’s Theory of
Civil Disobedience—The Communicative
Function of Disobedience
The substantive discussion of this dissertation starts from a close reading
of Rawls’s theory of disobedience in Chapter Two. I examine his two significant
texts on civil disobedience: his early formulation in “The Justification of Civil
Disobedience” and his mature explication in A Theory of Justice (from Section 55
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to Section 59). These two texts, while similar, are materially different in the
sense that they implicitly contain two distinct conceptions of disobedience that I
will develop in Chapter Three. Rawls himself might not have fully realized the
significance of the differences between the two texts; a close reading shows that
the theory of disobedience developed in A Theory of Justice is more mature,
robust, and theoretically coherent. The primary purpose of Chapter Two is to
review Rawls's account of what civil disobedience is and on what grounds it can
be justified. A secondary goal in Chapter Two is to investigate the normative
implication of Rawls's mature explications of disobedience. The most significant
implication of his theory is that it conceives of civil disobedience as a means of
communication for disobedients and other members of society. In a nutshell, the
primary function of disobedience in Rawls's theory is the communicative
function.
Taking disobedience as a mode of address leads us to uncover the
communicative function of disobedience in Rawls's theory. For Rawls civil
disobedience performs its communicative function because of an asymmetric
power relationship between the majority and the minority; disobedience seeks
to overcome this asymmetry in order to bring about a change in law and policy.
Disobedience is not only an action that creates awareness of some basic issue of
justice, but it is also an action that aims to engage its addressees in a deliberative
process intended to result in action. Rawls characterizes disobedience as a mode
of address and, implicitly, as a speech act, the illocutionary force of which is a call
for action with the intended perlocutionary effect of actually producing political
action that alleviates injustice.
The communicative function of disobedience creates theoretical
potentialities. Insistence on the communicative function of disobedience not only
excludes possible usage of violent actions, but it also implies that disobedience is
a kind of speech act with both informational content and the aim of eliciting or
producing emotions, beliefs, or actions. However, the communicative conception
of disobedience is not the only conception. There are two other alternative
conceptions that disobedients could adopt: these are the expressive and
resistant conceptions. I believe that these three conceptions are basic in the
sense that they provide a clear understanding of the possible purposes of
disobedience and the relationship between disobedience and nonviolence.
Chapter Three develops these three conceptions in theory.

4. The Core Questions Regarding Disobedience
and a Way of Analyzing Them
A conception of disobedience consists of normative arguments that
address a set of fundamental questions relevant to disobedience. For each theory
of disobedience four fundamental questions should be answered: (1) what is the
relationship between disobedients and addressees; (2) what is the force
intentionally created by disobedience; (3) what is the scope of permissible
actions; and (4) what is the justificatory threshold of disobedience? I shall briefly
explain these four core questions.
The question of relationship concerns how disobedients set up the
interaction between themselves and other members of society when performing
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disobedience. Since disobedience is an action directed toward others, each
conception of disobedience assumes a relationship between disobedients and
addressees in a way that can draw a baseline that distinguishes different
conceptions of civil disobedience.
The question of intentionally created force involves the primary intended
force and concomitant primary effect on other members of society that is created
by disobedients. By investigating such questions, we gain a clear understanding
of how disobedience performs as a kind of speech act.
The question of permissible action considers each conception of civil
disobedience and identifies specific patterns of permissible actions that are
consistent with the relationship between disobedients and addressees assumed
in each conception. Each conception of disobedience must identify which actions
are permissible given the normative framework that forms part of the
conception. The first subquestion regarding the scope of permissible actions
concerns the role of the principle of nonviolence: Is the principle of nonviolence
merely strategic or is it a “principled principle”—one adopted for a nonstrategic
reason? The second subquestion is, what actions are permitted given the
relationship between disobedients and addressees assumed in each conception.
And in order to answer the second question, a prior issue needs to be resolved,
that is, what are “violent” and “nonviolent” actions?
The question of justificatory threshold investigates the normative
commitments in each conception. In other words, each conception is committed
to some understanding of values and to a stance on what wrongs are appropriate
as justifications for initiating disobedience. Each conception also has to consider
the role and weight of normal political appeal as a precondition for initiating
disobedience.
The methodology I adopt to analyze the set of core questions explicated
above is the theory of speech act developed by John Austin in How to Do Things
With Words. According to my research, the existing literature has only
infrequently used the conceptual tools of speech act theory (e.g. illocutionary
force, securing of the uptake, and the perlocutionary effect) to analyze
disobedience. However, disobedience is best understood as a kind a speech act.
That is, disobedience generates both illocutionary force and perlocutionary
effects. Additionally, disobedience can also generate communicative content.
Thus disobedients can use disobedience to convey communicative content to the
public. Acceptance of the conceptual tools of speech act theory enables us to
build a theory of disobedience that advances a better understanding of a variety
of cases of disobedience in the world. The complex social realities of civil
disobedience are not self-interpreting or self-organizing; rather, understanding
disobedience requires that we interpret using a theoretical framework. The
fundamental methodological premise of this dissertation is that speech act
theory provides the set of tools that are needed to develop an analytic
framework and typology for understanding the diverse forms that civil
disobedience can take.
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5. Three Conceptions of Disobedience: Expressive,
Communicative, and Resistant Disobedience
One significant contribution of this dissertation is the development of
three conceptions of disobedience, that is, expressive, communicative, and
resistant disobedience. Chapter Three gives a detailed explanation of each
conception. In this introductory chapter, the aim is simply to provide a brief
introduction to this typology.
Expressive disobedience takes disobedience as a means to express the
disobedients’ beliefs, emotions, opinions, and concerns in a broad sense.
Therefore, acts of expressive disobedience have the function of informing
addressees of what is at stake for disobedients when they perform an act of
disobedience. One distinctive feature of this conception is the assumption of a
unilateral relationship between the disobedients and the addressees of
disobedience. This relationship is unilateral in the sense that disobedients
express their emotions, feelings, or ideas in a way that does not require any
response from others. This relationship is very different from a bilateral
relationship (in which there is a two-way interaction). Because of the unilateral
relationship, expressive disobedients are not required to reveal their identity or
to perform disobedience in public. Expressive disobedience is consistent with
secrecy, which can be accomplished either by disobedients hiding their identity
or by their performing disobedience in a non-public place.
Expressive disobedience has disclosing force. Disclosing force refers to the
idea that expressive disobedients intentionally express their mental states to
others. Successful expressive disobedience refers to a situation in which the
addressees clearly understand the emotions, attitudes, or beliefs that expressive
disobedients disclose. Therefore, successful expressive disobedients must secure
uptake of their disclosive speech act, that is, disobedients must make addressees
understand the meaning and the force of their disobedience. Securing this
uptake requires the generation of an impacting effect that shapes the addressee’s
emotions and beliefs. For example, consider an unlawful demonstration that
includes a disobedient holding a picket sign with a photograph of a bloody and
violent image while chanting the slogan, “No more war.” The disobedient
discloses an inner state (horror at the violence of war) and the disclosing force
thereby impacts those who witness the demonstration. If the disobedients are
successful, then their addressees will come to share (or partially share) the
disobedients’ feelings and beliefs about the war. The effect can be persuasive or
coercive, depending on the context in which expressive disobedience is
performed. For example, when a huge group of individuals hold picket signs
showing photos of bloody images that reveal the consequences of their
government’s foreign policy, the impacting force generated by this group is
coercive in the sense that their government cannot ignore pressure provided by
these individuals and thus bears the consequences when tensions between
crowds and public officers intensify.
The communicative conception of disobedience is inspired by Rawls’s
theory of civil disobedience. Recall that Rawls explains that civil disobedience is
“a mode of address,” which is supposed to be performed “in the public forum.”
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The basic feature of communicative disobedience is a bilateral relationship
between disobedients and audience. Communicative disobedience requires a
two-way relationship in the sense that the disobedients recognize the equal
status of those who have not decided to participate in disobedience; an active
audience consists of autonomous subjects capable of making judgments and
engaging in actions. Communicative disobedients do not take those who have not
decided to participate in disobedience as a mere passive audience but instead invite
them to make their own decisions in response to disobedience. Therefore,
communicative disobedience does not deprive the audience of the capability to
make a final judgment but instead treats them as autonomous participants in a
dialogic process.
Communicative disobedience generates warning force. That is,
communicative disobedience is a warning from disobedients to their fellow
members of society. The component of sincerity helps us distinguish disclosure
and warning. Unlike the disclosing force, the warning force generated by
communicative disobedience originates from the fact that disobedients believe
that some issues must be taken into account by other members of society to
avoid the continuance of injustice. Communicative disobedience aims at
disclosing the existence of injustice and calling for action to repair or eliminate
the wrongful state of affairs. Warning force comes from the fact that performance
of communicative disobedience is a reminder from those who have recognized
the significance of some injustice to those who have not recognized it: the act of
warning assumes that it is not too late to take action to intervene and correct or
ameliorate the injustice. Communicative disobedience must invite a response
from those who have not participated, but a response is not inherently required
by expressive disobedience. The perlocutionary effect generated by successful
communicative disobedience is a persuasive effect (in other words, the effect of
convincing members of the audience to change their beliefs or affective
attitudes). The persuasive effect is not produced solely by the arguments that are
advanced; rather persuasion requires that communicative disobedients
successfully secure the uptake of their sincere beliefs. What makes
communicative disobedience persuasive is not just reasoning and evidence that
shows the existence of injustice, but also the creation of a non-hostile
conversational environment for those who have not decided to participate in
disobedience but who might accept the disobedients’ arguments in the future.
The distinctive feature in resistant disobedience is a two-layer
relationship between disobedients and two types of addressees: (1) a political
regime that governs the society of which resistant disobedients are members,
and (2) people who occupy political offices with the capability of implementing a
law or policy that has been called into question. With regard to the political
regime, resistant disobedience treats the political regime as the responsible
agent to whom the resistant disobedients address their appeal. In addition to
targeting the political regime as the primary addressee, resistant disobedience
also targets those who occupy political offices as secondary addressees. I shall
use the phrase “the politically powerful” to refer to this group.
The differentiation between the political regime and the politically
powerful indicates one basic feature of resistant disobedience: resistant
disobedience involves a combination of unilateral and bilateral relationships.
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Therefore, the category of resistant disobedience includes a variety of subtypes,
which are not explicitly examined in this Dissertation but could be the subject of
future work. The following Figure shows the subtypes of resistant disobedience.
Figure 1: Types of Resistant Disobedience
Relationship with the Political Regime
Unilateral
Bilateral
Relationship
with the
Politically
Powerful

Unilateral

Unilateral/Unilateral

Unilateral/Bilateral

Bilateral

Bilateral/Unilateral

Bilateral/Bilateral

My analysis indicates that the two-layer relationship makes interactions
between disobedients and addressees more complicated and dynamic in various
ways. Theories of collective action are required to develop a deeper
understanding of how resistant disobedience works in general and how it targets
the political regime in particular.
Imperative force is the main force intentionally generated by resistant
disobedience. Disobedients generate imperative force by making demands on
addressees that something be done and threatening that addressees’
circumstances will grow worse if the demands are not met. Although resistant
disobedients and their addressees are not situated in a hierarchical relationship
in which the disobedients have explicit normative authority over their
addressees, resistant disobedients intentionally attempt to occupy a normatively
superior position so that they can issue an “order” to their addressees. Moreover,
the imperative force of resistant disobedience is generated for the purpose of
inducing the addressees to perform the demanded action. Securing the uptake
required for successful resistant disobedience requires that the addressees
accept the normative authority of the command expressed by disobedients. The
perlocutionary effect accompanied by resistant disobedience is coercive in
nature: for example, resistant disobedience might create fear that provides a
motive for compliance by targeted officials.
Figure 2 shows a comparison among three conceptions of disobedience in
terms of the forces and effects that are generated by each conception.
Figure 2: The Comparison Among Forces Created by Disobedience
Conception

Assumed
Relationship

Illocutionary
Force

Invitation of
a Response

Expressive
Disobedience

Unilateral
Relationship

Disclosing
Force

Not
Necessary

Communicative
Disobedience

Bilateral
Relationship

Warning
Force

Necessary

Resistant
Disobedience

Two Layers
of
Relationship

Imperative
Force

Necessary
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Perlocutionary
Effect
On the
addressee’s
feelings
On the
addressee’s
thoughts
On the
addressee’s
actions

Nature of
Perlocutionary
Effect
Coercive
OR
Persuasive
Non-Coercive
AND
Persuasive
Coercive

6. Two Approaches to Disobedience: a
Justification-Based and a Rights-Based
Approach
A discussion of conceptions of disobedience provides a framework to
understand how a case of disobedience can be understood, but the conceptions
themselves do not provide a justification for the protection of disobedience
against interference by others and especially by the political authority. Chapter
Four takes up this question, distinguishes two approaches to protecting
disobedience, and then explicates the advantages and disadvantages of each
approach.
In order to provide a clear understanding of the distinction between a
justification-based and a rights-based approach, we must first consider the
purposes (or contexts) for which disobedients deploy reasons to justify
disobedience.
We can distinguish two kinds of circumstances in which disobedients use
reasons. The first is the context of persuasion: in this context, disobedients
provide reasons to convince other members of society to approve of their
disobedience and, if possible, invite others to participate in the course of
disobedience. The purpose in the context of persuasion is to convince others to
accept the legitimacy of disobedience. The second kind of context is the context of
anti-intervention: this context involves circumstances in which disobedients
provide reasons to suspend others’ legitimate intervention on the course of
disobedience. The point of the second context is to negate others’ legitimate
response to disobedience, not to persuade others to accept the justification for
disobedience.
In both contexts, disobedients use reasons to support their claims. In the
context of persuasion, disobedients provide reasons to claim that their
disobedience is justified and to convince others to accept the legitimacy of
disobedience. In the context of anti-intervention, disobedients use reasons to
claim that others’ intervention ought to be suspended. There are two types of
reasons that are relevant to these contexts: I will use the phrases “first-order
reason” and “second-order reason” to describe them.
First-order reasons are reasons that provide justification for an action by
an agent; in the context of civil disobedience, first-order reasons are those
reasons that provide a normative ground for performing disobedience. These
reasons might be moral, political, or religious, but to the extent that they provide
a normative ground for engaging in an act of disobedience they are first-order
reasons.
Second-order reasons in general are reasons that operate on first-order
reasons; in the context of civil disobedience, second-order reasons are reasons to
protect performance of disobedience from interference by others—such
protection constitutes an assignment of jurisdiction over the decision of whether
or not to disobey to the individual disobedient and thereby removes jurisdiction
from others, including law enforcement officials.
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The table below explains the possible types of circumstances in which
disobedients provide first-order and second-order reasons for disobedience.
Figure 3: A Typology of Contexts and Reasons in Disobedience
First-Order Reason Provided by
Disobedients
Context of
Persuasion

Using first-order reasons to persuade
others to accept legitimacy of
disobedience （A）

Context of AntiIntervention

Using first-order reasons to counter
others’ interference
（C）

Second-Order Reason (A rights-based
claim) Provided by Disobedients
Using a rights-based claim to persuade
others to accept legitimacy of
disobedience
（B）
Using a rights-based claim to counter
others’ interference
（D）

Type A is the most common circumstance that disobedients face. The fact
that disobedients use first-order reasons to persuade others to accept the
legitimacy of disobedience also fits into the conventional understanding that
disobedience must be justified. Type B is a possible circumstance although
disobedients might fail to persuade other members of society to accept
disobedience’s legitimacy. This situation raises questions about the way that a
right to disobedience can function. Type C is also a very common circumstance
that disobedients might face when their disobedience is challenged by other
members of society, who deny (or tend to deny) the legitimacy of disobedience.
It is common for disobedients to counter an attempt to interfere with
disobedience by making the argument that disobedience is justified by firstorder reasons. Type D represents the circumstance in which disobedients use a
rights-based claim to counter others’ interference with disobedience. Type D fits
into our conventional understanding of how a rights-based claim works, but,
with respect to cases of disobedience, it reveals a very important question, that is,
under what circumstances are members of society entitled to a right to disobey
that counters the attempts of others to interfere with civil disobedience? This
question is especially important when the interference comes from the political
authority.
In the context of countering interference with disobedience, we can
discuss how a justification-based and a rights-based approach differ from one
another. I argue that a justification-based approach to disobedience suffers from
several significant problems, including the problem of the “circumvention of
reasons” (2.3 in Chapter Four). A justification-based approach can enable the
political authority to avoid the need to fulfill a burden of proof before imposing
liability on disobedients. In Chapter Four, I also argue that there is a moral
difference between acts of disobedience and ordinary criminal conduct that can
be seen through the application of Mark Greenberg’s Moral Impact Theory of
Law. Greenberg’s theory enables us to see the moral difference between the
obligation to obey that law in ordinary cases and the obligation that attends the
special circumstances found in civil disobedience. When political authorities
interfere with disobedience (by criminal prosecution of disobedients), they
compete with disobedients with respect to the obligation to obey the law. There
is an implicit conflict of morality between disobedients and political authorities
as to whether disobedients’ reasons for disobedience are sufficient to justify
their actions.
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7. Can we have a right to resistant disobedience
in a transitional society?
The final topic addressed by this Dissertation is the application of the
three conceptions and the two approaches to a transitional society. My
substantive goal is to convince readers that members of transitional societies
should adopt the resistant conception of disobedience when they challenge cases
of structural injustice and that transitional societies should recognize a right to
disobedience that imposes a burden of proof on the political authorities. In a
nutshell, I argue for a right to resistant disobedience in a transitional society in
the context of correcting structural injustice.
The idea of a transitional society applies in the context of political change
in which the government transitions from an authoritarian regime to a
democratic one. More precisely, there are four features of a transitional society
as that phrase is used in this Dissertation: (1) The Burdens of Judgment, (2)
Existence of Opportunists, (3) Existence of Legal Obstacles for Political
Participation, and (4) Structural Injustice. For the purpose of this Introduction, I
shall explain the most fundamental of these three features, structural injustice.
The remaining three features are discussed in detail in Chapter Five.
Structural injustice is characteristically present in transitional societies
because of the way that moral wrongs arise from interactions among various
members of the society. Iris Marion Young has provided a theoretical account of
this idea, the core element of which is her notion of the position of vulnerability.
She says, “when we consider members of society in terms of social positions, we
are less concerned with their individualized preferences, abilities, and attributes,
and more concerned with the relation in which they stand to other persons.”
(Young: 2013, 57) A social position is a place that an individual occupies in
relation to others. Individuals can occupy a position voluntarily and nonvoluntarily. One factor that determines a position-holder’s set of available
actions is a function of various norm types, i.e., moral, legal, social, and religious
rules. Those norms not only shape how a position-holder should act and can act,
but also impose constraints on their choice of actions by creating expectations in
persons with whom the position-holder interacts.
Applying this account of social roles to transitional societies, I argue that
some members of transitional societies are in a vulnerable position with respect
to their ability to participate equally in the political realm. Members of
transitional societies stand in a position of vulnerability that is fixed by a variety
of norms and social relations toward others. This fixed position renders it more
difficult for them to take advantage of opportunities for political participation.
Chapter Five advances two reasons for the acceptance of the resistant
conception of disobedience in a transitional society. The first reason is that both
expressive and communicative forms of disobedience are incapable of
addressing issues of structural injustice. Expressive disobedience rarely provides
sufficient force to provide effective supervision of the exercise of political power
and cannot provide an effective reform agenda. Communicative disobedience is
too narrow in scope to provide effective correction of structural injustice and has
an additional drawback of attracting opportunists. That is, while communicative
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disobedients view structural injustice as a distinct moral wrong that ought be
corrected, opportunists take advantage of addressing structural injustice to
maximize their own interests. The second reason is the flexibility of resistant
disobedience: resistant disobedience has four possible types, resulting from the
fact that there are two distinct audiences for resistant disobedience—the public
and those who occupy political power. These two levels of addressees enable
resistant disobedience to become more flexible and to effectively address
structural injustice.
Regarding a right to disobey I focus on how the problem of justification of
disobedience becomes significant for members of transitional societies. In such
societies, resistant disobedients must be granted the right to disobey in order to
impose the burden of proof on the political authorities.
The acceptance of a justification-based approach to disobedience leads to
the result that disobedients' first-order reason would be directly evaluated by
political authorities without any additional burdens to provide sufficient reasons
for treating civil disobedience as ordinary crime. Given a justification-based
approach, political authorities could ignore disobedients' first-order reasons for
protest and instead treat disobedience in the same way they treat ordinary
criminal conduct. Or they might consider disobedients' first-order reasons from
the perspective of law without taking the moral first-order reasons for
disobedience into account. One significant defect of a justification-based
approach in a transitional society is the dependence of “a corresponding force”
that provides a normative warrant for blocking interference with disobedience.
For example, the fact that I believe that I have a reason to break a traffic law
supports my action of disobedience from my perspective, but this fact is not a
reason for you to take my subjective belief into account unless you believe my
subjective belief is reasonable. There are serious problems with the justificationbased approach to civil disobedience in a transitional society and such issues
constitute a reason to take a rights-based approach.
A rights-based approach is preferable, not because it resolves the
problem of justification, but instead because it imposes a burden of persuasion
on the political authority and requires that the political authority give due
consideration to the right to civil disobedience when it considers the option of
interfering with the disobedience. The problem of justification remains, but a
rights-based approach appropriately distributes the burden of persuasion and
thereby requires normative deliberation by the political authority when dealing
with a case of disobedience.
The acceptance of a rights-based approach to disobedience opens the
discussion about the underlying source of a right to disobey. There are two
candidates for the source of a right to disobey. The first one is the right of moral
conviction illustrated by Kimberley Brownlee; the second is the right of political
participation demonstrated by David Lefkowitz.
My arguments proceed as follows. Kimberley Brownlee’s moral
conviction argument is powerful but her argument ignores a common feature in
cases of civil disobedience: civil disobedience is political in nature. Brownlee’s
moral conviction argument is unable to explain how individuals’ moral
judgments are connected with their political ideals. Given this difficulty with
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Brownlee’s views, I endorse the right of political participation set forth by David
Lefkowitz but in a modified form. The modification is based on the idea that the
right to disobey is a general right in the sense that every member of a
transitional society is entitled to the right to civil disobedience.
After discussing the possibility of implementing a right to resistant
disobedience in a transitional society, I shall return to the Sunflower Movement
in Chapter Six, the final chapter in this Dissertation. Chapter Six explains why the
Sunflower Movement was an example of resistant disobedience and discusses
why it can be defined as nonviolent, although it involves property damage. There
is an important reason that the final Chapter discusses the Sunflower Movement.
Disobedience cannot be discussed in a purely theoretical way; the concept of
disobedience must describe social reality. It is important to observe the praxis of
disobedience. While this Dissertation does not investigate any case study in
depth, it acknowledges the importance of conducting empirical research on cases
of disobedience; the investigation of disobedience in particular circumstances
can make an important contribution to the normative investigation of human
actions against injustice. But this job cannot be accomplished without developing
theoretical tools and then applying them to particular cases. In this Dissertation,
I fulfill the first of these tasks and hope to accomplish the second in the future.
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CHAPTER TWO
Rawls on Civil Disobedience: The
Evolution of His Conception
1. Introduction: John Rawls’s Two Texts on Civil
Disobedience
One of the most important contributions to the philosophical literature on
civil disobedience is found in Rawls’s A Theory of Justice (TJ: § 55-59, p. 363-392).
He devotes almost 30 pages to civil disobedience (including the idea of
conscientious refusal), from its definition to its role in a constitutional
democracy. His argument is a point of entry into my discussion of civil
disobedience for two reasons. First, he has given a clear definition of civil
disobedience and distinguishes this idea from other similar but different ones
like revolutionary action and conscientious refusal. His picture of civil
disobedience is innovative and has the virtue of great analytic clarity. With
regard to his definition of civil disobedience, he insists that nonviolence is one
basic feature and offers a sound argument for why nonviolence is significant in
the course of action. Secondly Rawls distinguishes three basic topics when
considering disobedience. The first is the question of definition whereby he
identifies the distinctive features of civil disobedience. The second topic is the
question of justification: under what conditions is civil disobedience justified in a
constitutional democracy? The third topic involves the role of disobedience in a
constitutional democracy in the sense that civil disobedience may (or may not)
be normatively desirable in a well-ordered society.
Before A Theory of Justice was published, Rawls published an earlier text
on civil disobedience which contains the embryo for his later arguments. Thus,
the first task of this chapter is to compare his preliminary formulation with the
mature, later version and outline his arguments in the two texts. The first text,
entitled “The Justification of Civil Disobedience,” is a short article originally
published in Civil Disobedience: Theory and Practice edited by Hugo Bedau and
later collected in John Rawls: Collected Papers edited by Samuel Freeman. 3
(Hereafter: TJCD) Although the article runs less than 16 pages, it contains the
basis of his later arguments for disobedience. In the second text, which includes
Section 55 through Section 59 in TJ, Rawls not only discusses the idea of civil
disobedience but also conscientious refusal, thus developing a more
comprehensive theory.

3

See John Rawls, “The Justification of Civil Disobedience”, Civil Disobedience: Theory and Practice,
edited by Hugo Adam Bedau, pp. 103-121 (Macmillan Pub Co: 1969) and John Rawls: Collected
Papers, edited by Samuel Freeman, pp. 176-189 (Harvard University Press: 1999)

19

In the first part of this Chapter, I demonstrate how Rawls argues for civil
disobedience in these two texts. I focus primarily on his arguments in TJ because
they are more structured and well-developed than in the earlier text. His theory
of civil disobedience can be divided into two elements: the constitutive and the
justificatory. The first element deals with what constitutes civil disobedience
while the second element considers what conditions need to be satisfied for its
justification. The constitutive element can be divided into two dimensions, the
dimension of actions and the dimension of agents. The dimension of actions
concerns the features of actions involved in disobedience, and the dimension of
agents focuses on the subjective condition for performing disobedience. The
justificatory element includes three elements, which I shall explain in greater
detail below.
In the second part of this Chapter, I compare Rawls’s arguments in the
two texts. This comparison reveals that Rawls adopts a narrower definition of
disobedience in TJ and expands the possibility of justifying disobedience. In
addition, in TJ, his theory of disobedience is oriented toward the communicative
function whereby the actions of disobedience serve as a vehicle for transporting
a message and a way to create communicative opportunity between the majority
and the minority. His arguments for nonviolence speak to this communicative
function of disobedience.4
The structure of this chapter can be divided into the following sections:
•
•
•

•

Section 1: This is the introduction of the purpose and structure of Chapter
Two.
Section 2: This section discusses Rawls’s preliminary theory of
disobedience in TJCD.
Section 3: This is the main section in Chapter Two. I divide his theory into
two elements, the constitutive and the justificatory elements and analyze
his arguments.
Section 4: Section 4 talks about the implications of Rawlsian disobedience
by comparing his arguments in TJCD and TJ.

I will argue that Rawls’s theory is best understood as a theory of
communicative disobedience. Its core idea is that disobedience has a
communicative function channeled by actions of disobedience. This
communicative function is not only a descriptive one but also a normative one in
that it requires members to adopt nonviolent methods to communicate with
others.

4

Section 3.2.1.3 illustrates his arguments for the nonviolence of civil disobedience by providing two
arguments: the argument of speech act and the sincerity argument. See my discussion in Section 3.2.1.3;
my illustration of the implication of these arguments can be seen in Section 4.2.
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2. John Rawls’s Previous Demonstration of Civil
Disobedience in 1969
2.1. Introduction: The Role of “The Justification of Civil
Disobedience” in the Explication of Rawls’s Mature
Theory
“The Justification of Civil Disobedience” originally published in Civil
Disobedience: Theory and Practice in 1969 (TJCD) is the first article in which John
Rawls expressed his views on civil disobedience. Although his arguments in TJCD
are less structured than those in TJ, the article captures his preliminary ideas.
In Section 2 I focus on how Rawls illustrates his ideas in TJCD and make a
comparison between TJCD and TJ. I discuss his definition of civil disobedience in
Section 2.2 and the justificatory elements of civil disobedience in Section 2.3.
The motivation for considering the account of TJCD and comparing it with
the later account in TJ is that such a comparison reveals the focal points in
mature arguments. If we want to have a better understanding of Rawls’s theory
of disobedience, it would be best to understand what he has modified and
emphasized before and after. To achieve this goal requires a close reading of the
two texts to compare how Rawls expresses his points of view and what terms he
uses for his arguments. By comparing his arguments in TJCD and TJ, I claim that
Rawls has developed a foundation for incorporating the principle of nonviolence
into the idea of civil disobedience by making the communicative function of
disobedience salient. His previous theory did not make the communicative
function salient and was much closer to the expressive function. (See 4.2 and
Chapter 3) The communicative function of disobedience makes the principle of
nonviolence normatively desirable in Rawls’s theory.
TJCD focuses on two main questions. First, it asks what civil disobedience
means, and, second, under what conditions is it justified. Before Rawls deals with
these two questions he first asks why members of society have an obligation to
obey the law in a well-ordered society and to what extent they are bound to obey
unjust laws. In this Dissertation, we take the obligation to obey the law as a
given that can be accepted by members of society in both well-ordered and
transitional societies. Thus, the discussion that follows in this section is limited
to the definition and justification of civil disobedience in TJCD.
Before getting into the discussion of disobedience, I want to explain the
context in which Rawls’s theory of civil disobedience can be meaningfully
discussed. The obligation to obey the law is a core issue in political philosophy—
the question is, why members of society are bound to obey the law in a given
political regime. Rawls adopted the argument that there would be an agreement
on the principles for assigning rights and duties. Therefore members are bound
to obey laws when laws assign rights and duties in accordance with the
principles in the agreement. But this agreement does not deprive members’
capability of making judgments on whether “an enactment of the majority
exceeds certain bounds of injustice.” (Rawls, 1999: 181) A person can “submit
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his conduct to the judgment of the democratic authority but this does not imply
that he also submit his judgment to it.” (Rawls, 1999: 181)
Based on the distinction between act and judgment, a citizen can
recognize the normative force generated by democratic procedure on the one
hand and, on the other, preserve his judgment on whether a product of collective
decision has exceeded certain bounds of injustice. This is the place where civil
disobedience is situated. A member’s recognition of the legitimacy of a
democracy does not necessarily entail that he recognizes every democratic
product as legitimate. And, therefore, a collective decision does not generate an
absolute obligation for him to obey. Recognition of civil disobedience does not
negate the value of democratic authority. What follows is that civil disobedience
is compatible with a democratic regime, that the regime’s authority is generally
recognized by members of society and that is has legitimate power to legislate.
Section 2.2 starts Rawls’s discussion of the definition of civil disobedience
and Section 2.3 discusses how civil disobedience is justified under a democratic
regime.

2.2. John Rawls’s Previous Definition of Civil
Disobedience in “The Justification of Civil
Disobedience”
In TJCD Rawls defines disobedience as “a public, nonviolent, and
conscientious act contrary to law usually done with the intent to bring a change
in the policies or laws of the government.” (Rawls, 1999: 181) In TJ, he further
defines civil disobedience as being political. The fact that he failed to specifically
mention the political component in the earlier definition does not mean that he
excluded it from his substantive analysis of civil disobedience. In fact, his
discussion of civil disobedience covers its political aspect, but we do not know
why he failed to mention it in his definition.
For Rawls, civil disobedience is a political act in the sense that it is
justified by “moral principles which define a conception of civil society and the
public good.” (Rawls, 1999: 181. Emphasis added.)
In TJCD, he views “being political” as normative. Civil disobedience is an act
justified by principles. Therefore the disobedient must justify civil disobedience.
Furthermore, what justifies disobedience is not purely grounded on political
principles but on moral principles that “define the public good.” This approach
offers a broader justification for being political because a moral principle can be
political or non-political. And what makes actions political is the fact that a
disobedient has a “political conviction” that is not based on self-interest or group
interests. This conviction is political because it “involves the conception of
justice.” (Rawls: 1999, 181) In TJCD Rawls did not explicitly specify that
disobedience can only be justified by political principles. For this reason, there is
a possibility in TJCD that a set of moral principles can justify civil disobedience
once members of society have the same conception of justice. 5

5

One possible interpretation is that at the time of writing TJCD Rawls did not believe that the quality
of being political was a necessary feature for disobedience and instead thought that this feature could
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Comparing Rawls’s explanation in TJ with that in TJCD, we find two
differences with respect to the political nature of civil disobedience. The first
difference is that TJCD offers a broader range of justifications for disobedience
because it includes moral principles among the sources of justification. There is
no need to appeal to the political principles directly to justify acts of civil
disobedience. The feature of being political in TJCD is best characterized as being
non-self-interested. Justification via moral principles opens the possibility that
disobedience can be justified by normative reasons that have no political
meaning. The second difference is that in TJCD, Rawls did not discuss or identify
the intended audience for disobedience. In TJ, on the other hand, he explicitly
identifies persons who hold political power as disobedients’ intended audience.6
In TJCD civil disobedience has a public nature because it can be
“understood as addressing the sense of justice of the majority in order to urge
reconsideration of the measures protested and to warn that, in the sincere
opinion of the dissenters, the conditions of social cooperation are not being
honored.” (Rawls, 1999: 181) This explanation of the public nature of civil
disobedience is unclear because in distinguishing between the majority and the
minority as the addressees of civil disobedience, Rawls does not track the
distinction between public and nonpublic civil disobedience. In TJCD he indicates
that disobedience addresses the majority, but in TJ he does not mention “the
majority” in his explanation of the public component of disobedience. However,
in TJ his discussion of how disobedience is public due to where it is performed is
clearer than in TJCD..(Section 3.2.1.2 in Chapter Two)
There are two reasons for believing that Rawls’s explanation in TJ is
better than that offered in TJCD with respect to the requirement that civil
disobedience be public. The first reason is that in TJCD Rawls did not explicate
the connection between being public and addressing to the majority. The second
reason is that Rawls strengthens his argument by emphasizing the role of civil
disobedience as fair notice in TJ. One common element in TJ and TJCD is that
disobedience can be considered to be an expressive action that is addressed to
the public (the majority in TJCD); the expressive action of civil disobedience
sends fair notice that conditions of social cooperation have been violated. The
interpretation of the expressive function of disobedience makes Rawls’s
explanation persuasive in a way that disobedience expresses a certain view held
by the minority that they wish to be heard by the public. A fair notice carries out
the task of getting the public focused on the disobedients’ message. As Rawls’s
explains with significance and clarity, “We are appealing to others to reconsider,
to put themselves in our position, and to recognize that they cannot expect us to
acquiesce indefinitely in the terms they impose upon us.” (Rawls, 1971: 382)

be a corresponding feature when disobedients disobey laws based on reasons other than those of self
interest. This interpretation implies that civil disobedience might be justified by moral principles or by
a comprehensive doctrine of the good that is not politically distinctive. I discuss the relevant topics in
Section 3.2.1.1 and Section 4.1.1 in Chapter Two.
6
Rawls says, “It should also be noted that civil disobedience is a political act not only in the sense that
it is addressed to the majority that holds political power, but also because it is an act guided and
justified by political principles, that is, by the principles of justice which regulate the constitution and
social institutions generally.”(Rawls, 1971: 365)
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The third feature of civil disobedience is nonviolence. In TJCD, Rawls
bases his explanation of nonviolence on two reasons. First, he notes that civil
disobedience is “a form of speech, an expression of conviction.” (Rawls, 1999:
182) Disobedience is expressive because it provides notice that the majority of
the disobedients believe that the terms of fair social cooperation have not been
respected under the current circumstance. This picture of disobedience
presumes an audience that receives the notice. The relationship is unilateral, not
bilateral; Rawls does not specifically mention an audience. Nor does Rawls
maintain in TJCD that disobedience is a kind of speech act that engages others in
thinking or performing disobedience.7
The second “reason” for the feature of nonviolence is the disobedients’
acceptance of a legal penalty and their non-resistance to law enforcement
agencies. (Rawls, 1999: 182)8 Rawls did not mention the sincere attitude in TJCD.
(Compare to Section 3.2.1.3.2) Rawls changed his explanation later in TJ. TJCD
explicitly argues that disobedients’ acceptance of a legal penalty is the reason
why disobedience is nonviolent. But in TJ the acceptance of a legal penalty is not
necessary because a disobedient’s expression of willingness to accept legal
consequences is sufficient to establish that disobedience is nonviolent. (Rawls,
1971: 366) Nonviolence is a method or mechanism by which the disobedients
demonstrate a sincere attitude.
So far I have explained Rawls’s definition of civil disobedience in TJCD.
The view offered there is not fully satisfactory for the reasons outlined above.
Therefore, a fair evaluation of Rawls’s account of civil disobedience requires that
we address his arguments in TJ. That topic will be taken up below. At this point,
we turn to consider Rawls’s arguments for justifying civil disobedience in TJCD.

2.3. Rawls’s Arguments for Justified Civil Disobedience
Before addressing the question of under what conditions disobedience is
justified, we need to consider a preliminary question about the kind or type of
justification that Rawls provides. What Rawls has in mind is not whether a
particular action of disobedience is justified or which kinds of disobedience are
justified in a well-ordered society. Instead, his focus is on the conditions that
must be satisfied for disobedience to be justified. In other words, what are the
justificatory conditions for disobeying a law? He clearly distinguishes the
question of justification from the question of whether particular agents ought to
perform acts of civil disobedience on particular occasions. Whether disobedience
should be performed depends on contingent conditions and dynamic

7

I have illustrated why disobedience as a mode of address is connected with the feature of nonviolence.
(Please see Section 3.2.1.3 of Chapter Two.)
8
Rawls mentions nonresistance in two passages in TJCD. Both of the passages are situated in the
context of explaining the role of nonviolence. For him, civil disobedience is nonviolent when it is done
in a situation where arrest and punishment are accepted without resistance. Civil disobedience is also
nonviolent is the sense that resistance is not contemplated. Thus, Rawls writes, “… civil disobedience
is also civil in another sense. Not only is it the outcome of a sincere conviction based on principles
which regulate civil life, but it is public and nonviolent, that is, it is done in a situation where arrest and
punishment are expected and accepted without resistance.” He also states, “Civil disobedience is
nonviolent in the further sense that the legal penalty for one’s action is accepted and that resistance is
not (at least for the moment) contemplated.” (Rawls, 1999: 182)
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relationships among social activists. 9 The fact that the justification of civil
disobedience is general does not tell us whether disobedience should be initiated
nor indicates what actions ought to be performed by disobedients.
The first justificatory condition is concerned with what I call the failure of
normal political appeal, referring to a fact that dissenters have tried the usual
(normal) means to request (appeal) redress for grievances via democratic
processes and these normal appeals have failed, either because the majority
intentionally ignores dissenters’ appeals or because the majority denies the
appeal’s moral weight. Dissenters need to try normal political appeals first
because civil disobedience is performed within the limits of general fidelity to
law. Thus, disobedience is a last resort after the exhaustion of democratic
remedies for injustice. Rawls does not explicitly define ineffectiveness, but from
his explanation in TJCD this condition does not require that dissenters should
exhaust every possible avenue of democratic change. The ineffectiveness of
democratic remedies is established once the majority refuses to fairly consider
the minority’s appeal using the procedures provided by democratic institutions.
For example, the majority could provide fair consideration by giving the minority
an institutional role via public hearings to debate whether a given policy is
consistent with the principles of justice shared by the community. Or the
majority could provide reasons for their refusal to accept the minority’s
concerns. The best possible avenue for ensuring fair consideration would be for
the majority to hold hearings followed by a legislative debate where the minority
can voice their views. Such a debate could serve as a mechanism to overturn a
given policy (or legislation) that the minority opposes. The second-best
possibility is that there is no such mechanism but only institutional
arrangements for the minority to share their views. For example there might be
no procedural rule for the minority to hold hearings, but the minority might be
able to circulate their ideas and arguments with a political authority’s
permission, e.g.. the permission of assembly. The worst possibility is that
institutional arrangements block the minority from expressing their views in a
way that could have any significant influence.
In TJCD and TJ Rawls treats civil disobedience as a last resort, but in TJCD,
he does not identify disobedience as a necessary resort.10 In TJ he says, “Since
9

A common circumstance in the dynamic situation of disobedience is that two groups, recognizing that
a law is unjust and that disobedience is the last resort to address the sense of justice to the public,
disagree over which particular method of disobedience can advance their goal. The Sunflower
Movement in Taiwan 2014 is a good example of this circumstance.
The Sunflower Movement in Taiwan involved the occupation of the Legislative Yuan (the national
legislature) by activists (mostly students). After they occupied the Legislative Yuan, the government’s
response was passive and apathetic. There was a proposal within the core group of activists to escalate
the intensity of their occupation by taking the Executive Yuan. Most of the activists were opposed to
this proposal and asked occupants to wait until the Government responded. The dynamic relationship
within this core group of the Sunflower Movement appeared in the interaction between the radical and
moderate disobedients regarding whether to escalate the intensity by initiating another course of
occupation. The radical disobedients were intentionally or subconsciously marginalized by the
moderate disobedients. Those who were marginalized finally led the crowds to occupy the Executive
Yuan; this escalation resulted in a brutal physical response by law enforcement at the behest of the
government.
10
(While civil disobedience should be recognized, I think, as a form of political action within the limits
of fidelity to the rule of law, at the same time it is a rather desperate act just within these limits, and
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civil disobedience is a last resort, we should be sure it is necessary.” (Rawls,
1971: 373) This addendum is interesting because being necessary seems not a
virtue of justifying disobedience but a virtue of constraining actions of
disobedience. In terms of being necessary, disobedients need to be certain that
disobedience is a necessary means to achieve their goal (whatever it might be).
However, this is a kind of logic of action within the course of disobedience.
Disobedients should make sure that the means they adopt would be the effective
means. Being a necessary resort is not a condition to provide a reason of why
disobedience is justified but a condition to initiate disobedience.
In TJCD the second condition for justifying civil disobedience requires
substantial and clear violations of justice. Rawls distinguishes two types of
injustice of laws or policies; both types are connected to the two principles of
justice that Rawls articulates and defends in TJ. (TJ: §11, pp. 60-65)
In order to make Rawls’s position clear we need to examine the two
principles of justice briefly. My aim is not to provide a full explication of the two
principles, but rather to provide a brief summary to pave the way for the
understanding of how he treats a violation of justice as one justificatory element
to initiate disobedience. I only articulate the two principles as stated in the
original edition of TJ in order to clarify what Rawls means by violations of justice.
For this limited purpose, I will disregard the refined articulations of the two
principles in the revised edition of TJ because these revisions do not affect my
exposition of Rawls’s views about civil disobedience in a significant way.11
The two principles of justice are first articulated in Section 11 of TJ.12 The
first principle is called the Equal Liberty Principle which regulates how social
arrangements distribute rights and duties. Liberties included in the first
principle are “political liberties (the right to vote and to be eligible for public
office) together with freedom of speech and assembly, liberty of conscience and
freedom of thought, freedom of the person along with the right to hold (personal)
property, and freedom from arbitrary arrest and seizure as defined by the
concept of the rule of law.”13 (TJ: § 11, p. 61) The second principle has two parts.
The first part of the second principle is called the Difference Principle and the
second part is the Principle of Equal (Fair) Opportunity. Different from the first
principle the second principle applies to “the distribution of income and wealth
and to the design of organizations that make use of differences in authority and
responsibility, or chains of command.” (TJ: § 11, p. 61) The Difference Principle
(the first part) regulates the distribution of wealth and income while the

therefore it should, in general, be undertaken as a last resort when standard democratic processes have
failed.) (Rawls, 1999: 183)
11
A brief explanation of Rawls’s revision of the two principles in the revised edition can be seen in
Frank Lovett, Reader’s Guide: Rawls’s ‘A Theory of Justice’, pp.44-65 (Continuum International
Publishing: 2010)
12
His final version of the two principles in the original edition can be seen in TJ: § 11, p. 61.
13
According to Samuel Freeman, the idea of equal liberties here is that basic liberties can be divided
into five sets: 1). Liberty of conscience and freedom of thought, 2). Freedom of association, 3). Equal
political liberties, 4). The rights and liberties that protect the integrity and freedom of the person, and 5).
The rights and liberties covered by the rule of law. Freeman demonstrates the five sets by referring to
Political Liberalism. See Samuel Freeman, RAWLS, p. 46. Rawls’s demonstration in TJ is similar to
his articulation in Political Liberalism and I intentionally ignore the difference between these two texts.
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Principle of Equal Opportunity (the second part) holds that “citizens with the
same talents and willingness to use them have the same educational and
economic opportunities regardless of whether they were born rich or poor.”14
The following is Rawls’s first statement of the two principles of justice in TJ.
•
•

First Principle: Each person is to have an equal right to the most
extensive basic liberty compatible with a similar liberty for others.
Second Principle: Social and economic inequalities are to be
arranged so that they are both: (a) reasonably expected to be to
everyone’s advantage, and (b) attached to positions and offices
open to all. (TJ: § 11, p. 60)

For the purposes of this Dissertation only a few points need to be
discussed. The first point is that these two principles primarily apply to the basic
structure of society referring to “the way in which the major social institutions
distribute fundamental rights and duties and determine the division of
advantages from social cooperation.” (TJ: § 2, p. 7) The second point is that the
two principles are ranked in lexical order where the first principle is prior to the
second one. We can see that the priority of the first principle also influences the
question of what wrongs are preferable to being protested through civil
disobedience. The third point is that while a variety of means can distribute
rights and duties (criminal law, torts, or contract law etc.), use of tax usually is
the main avenue for distributing income and wealth. But for Rawls the question
of how to distribute income and wealth usually is dependent on the process of
democratic deliberation which can provide more concrete information for the
Difference Principle being satisfied.
Now the brief demonstration of the two principles has established the
cornerstone of what kinds of violations of justice constitute the justificatory
element for Rawls’s conception of disobedience.
The first type of wrongs that justify disobedience consists of laws
violating the (basic) equal liberties that Rawls identifies in the first principle of
justice. (TJ: § 11, p. 61) In order to trigger disobedience, the content of laws or
policies should contradict the first principle. But violations are not limited to
written laws or policies. They might include “recognized practice” too. (Rawls,
1999: 184) It is not clear what Rawls means by “substantial and clear”; he did
not define this standard in TJCD. However, according to the articulations in TJCD
a violation of the Equal Liberty Principle is more appropriate for initiating civil
disobedience because “the equal liberties are defined by the visible structure of
social institutions.” (Rawls, 1999: 184) Because of this feature, it is less likely
that the existence of violations of the equal liberty principle will be in dispute.
The second type of violations of justice concerns the second principle of
justice, in particular, violations of the Principle of Equal Opportunity. (TJ: § 14,
pp. 83-90) When a law violates the Principle of Equal Opportunity, civil
disobedience aiming at the law is justified. A close reading of Rawls’s explication

14

, "John Rawls," The Stanford Encyclopedia of Philosophy (Winter 2013 Edition), Edward N.
Zalta (ed.), URL = <http://plato.stanford.edu/archives/win2013/entries/rawls/>.
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makes it clear that violations of the Equal Liberty Principle and the Principle of
Equal Opportunity are appropriate targets for initiating civil disobedience. This
is especially obvious when Rawls mentions “the clear and substantial violations
of justice” referring to the Equal Liberty Principle (the first principle) and the
Principle of Equal Opportunity (the second part of the second principle). But
where is the Difference Principle (the first part of the second principle) and what
is its role in the justification of civil disobedience?
With regard to the question of whether a violation of the Difference
Principle can be protested via civil disobedience, Rawls’s answer is “no” because
of several problems. According to Rawls, determining the meaning of the
Difference Principle is difficult. But even if there is a consensus on its meaning,
there can be reasonable disagreement about whether the Difference Principle
has been satisfied. In addition to the problem of disagreement, another reason
for excluding the Difference Principle from serving as the basis for disobedience
is that disagreement about the implementation of the Difference Principle should
be resolved via the political process. Therefore, for instance, a tax law, the
primary means of distributing income and wealth, should not become the target
of disobedience. In TJCD the only possible situation in which disobedience of
taxation laws can be justified is when such a law is designed to attack equal
liberties. (Rawls, 1999: 184)
Rawls’s explication of the second justificatory element is complex but
concise. The following Figure is a summary of his arguments.
Figure 4: A Typology of Violations of the Two Principles for Initiating
Disobedience
Principles of Justice
Equal Liberty
(The first principle)
Difference Principle
(The first part of the
second principle)
Equal Opportunity
(The second part of the
second principle)

Substantial and
Clear Standard

Priority of Being
Protested

Self-Standing for
Being Protested

Applied

Highest

YES

Unknown

Lowest

NO (needed to be
designed to attack
the equal liberties)

Applied

Intermediate

YES

Compared to the position in TJ, this second condition in TJCD is more
restricted in the sense that while the requirement of substantial and clear
violations of justice applies to the Equality Liberty Principle and the Principle of
Equal Opportunity, such a requirement does not apply to the Difference Principle.
Protests against social and economic policies through civil disobedience are
difficult to justify because the justification will be adequate only if it can be
shown that the policy in question was designed to attack equal liberties. Rawls
modifies this position in TJ by allowing that a taxation law can be an appropriate
target of civil disobedience when either it is designed to attack or to abridge
equal liberty. (See Section 3.3.1)
The third condition is the mutual recognition of a right to disobey. This
condition requires dissenters to recognize the fact that other people also have a
right to perform disobedience in a similar situation. We can put aside the
meaning of a right to disobey and focus on the content of this condition. Rawls
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clearly sees this condition from the first person standpoint. This condition is not
about justifying the act of disobedience itself but about a disobedient’s attitude
towards others’ reasons for disobeying laws. I call this condition the mutual
recognition of disobedients.
These three conditions explain when civil disobedience is justified. This
leaves open the further question as to what Rawls means by saying there is “a
right to engage in civil disobedience.” (Rawls, 1999: 186) Rawls does not seem to
distinguish conceptually between a right to disobey and justified disobedience.
Joseph Raz, on the other hand, takes on this distinction and develops his account
of civil disobedience. I shall deal with this topic later in the Dissertation. (See
Section 2.1 in Chapter 4.)
The following Figure shows Rawls’s preliminary conception of
disobedience in “The Justification of Civil Disobedience.”
Figure 5: Rawls’s Preliminary Conception of Civil Disobedience
Elements

Concepts
Political Act

Definitional
Elements

Public Act
Nonviolent Acts

Justificatory
Elements

Failure of Normal Political
Appeal
Substantial and Clear
Violations of Justice
Mutual Recognition of A
Right to Disobey

Explanations
Disobedience is an act justified by moral
principle and rests on political conviction.
Disobedience is a way of addressing the
majority’s sense of justice .
Disobedience is a form of speech, an
expression of conviction.
It is a last resort when standard democratic
processes have failed.
Violations of equal liberties are an
appropriate justification for disobedience.
Disobedience should be limited to cases in
which dissenters are willing to affirm that
others have the grounds to also engage in
disobedience.

3. John Rawls’s Theory of Civil Disobedience in A
Theory of Justice
3.1. A General Roadmap for Rawls’s Theory of Civil
Disobedience—The Social Context
I have illustrated Rawls’s initial idea of civil disobedience outlined in his
article, “The Justification of Civil Disobedience.” This article covers a variety of
topics ranging from the obligation to obey an unjust law to what civil
disobedience is and what features define disobedience. Later in 1971 John
Rawls published A Theory of Justice in which he discussed topics of civil
disobedience in greater detail. The theory of civil disobedience in TJ ismore
comprehensive and coherent than the one he sets forth in TJCD.
As usual, Rawls situates his theory of disobedience in the context of a
nearly just society . He says, “This theory is designed only for the special case of a
nearly just society, one that is well-ordered for the most part but in which some
serious violations of justice nevertheless do occur.” (TJ: §55, p. 363; italic added)
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This sentence is important because it makes explicit that Rawls’s theory of
disobedience does not directly apply to an unjust society or a society without a
democratic regime.15 Moreover, Rawls assumes that serious violations of justice
can also happen in a nearly just society.
Rawls understands that members of society might use other types of
protest to express their opinions in a non-democratic society such as a militarygoverned regime or authoritarian regime. But his theory should not be
considered in that context. In a non-democratic regime, members of society
might need to rely on another theory to correct serious injustice. One implicit
premise in Rawls’s theory is that, in a nearly just society, the scope of civil
disobedience excludes the option of overturning the government: there is no
need to overthrow a democratic regime in a nearly just society.
However we should not over-and-under interpret the applicability of his
theory of disobedience. First, he does explicitly state that his theory of
disobedience can only be applied in a nearly just society. A nearly just society is
the one to which he primarily applies the theory of disobedience. Secondly, he
does not say that his theory does not apply in an unjust society. He does state
that “the problem of civil disobedience arises only within a more or less
democratic state for those citizens who recognize and accept the legitimacy of
the constitution.” (TJ: §55, p. 363) Therefore there is a possibility that his theory
can be applied in a non-liberal society.
Now we turn to how Rawls structures his arguments for civil disobedience in
TJ. His theory is divided into three parts: the definition of civil disobedience, the
justification of disobedience, and its role in a constitutional democracy. The first part
illustrates what civil disobedience is and the salient features of this concept. The
second part demonstrates the grounds for disobedience and justificatory conditions of
exercising disobedience. The third part explains the role of disobedience within a
constitutional system and how civil disobedience is compatible with a constitutional
democracy.
I should clarify the terminology I use in this Section. The constitutive
element of disobedience is the phrase I use to designate Rawls’s discussion on
what civil disobedience is and the justificatory element of disobedience is the
phrase I use for Rawls’ discussion of the conditions under which civil
disobedience is justified. The constitutive element is concerned with what
features civil disobedience should have and the subjective intention of
disobedients. The justificatory element is concerned with the question of the
threshold of initiating “justified” disobedience. When thinking about the
justificatory elements of civil disobedience, it is worth noting that the term
“justificatory” means the conditions that can justify actions of disobedience from
the first-person standpoint. It is a different question to think about whether such
an action should be protected by rights—that is, whether there is a right to
engage in civil disobedience. Rawls sometimes explicitly mentions a right to

15

We should note that there is a connection between a nearly just society and its form of regime, a
democratic regime in Rawls’s theory. In terms of appropriateness of civil disobedience, the suitable
angle of thinking about disobedience is to figure out what the relation might be between civil
disobedience and a legitimately established democratic regime.
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perform disobedience without clarifying what he means by the term “right.” This
topic will be discussed later in the Dissertation. (See Chapter 4.)
This Section is divided into three parts. The first part, Section 3.1,
provides a general roadmap for Rawls’s argument in TJ. The second part (Section
3.2) focuses on the constitutive element by distinguishing two dimensions: the
dimension of actions and the dimension of agents. I also demonstrate how Rawls
argues in TJ for the use of nonviolence in disobedience. The third part discusses
Rawls’s illustration of the justificatory elements.

3.2. The Constitutive Elements of Rawlsian Civil
Disobedience
John Rawls has provided a sophisticated definition of civil disobedience.
He defines civil disobedience in TJ in the following passage:
[Civil disobedience is ] a public, nonviolent,
conscientious yet political act contrary to law usually
done with the aim of bringing about a change in the
law and policy of the government. By acting in this way
one addresses the sense of justice of the majority of the
community and declares that in one’s considered
opinion the principle of social cooperation among free
and equal men are not being respected. (TJ: §55, p. 364)
This definition can be analyzed from two perspectives. The first
perspective focuses on the features that actions must have to be considered civil
disobedience and the second is what features agents should have for performing
civil disobedience. The first perspective investigates the features of the action
itself which I call the dimension of action. This dimension of action reveals the
features of disobedience that make such actions distinguishable from other types
of conduct. The second perspective investigates the features of people who
perform disobedience, what I call the dimension of agents. The dimension of
agents focuses on the subjective elements that an agent must have in order to
engage in civil disobedience.
Section 3.2 illustrates the constitutive elements of civil disobedience in
these two dimensions. The following is a summary of its structure.
Subsection 3.2.1 elucidates the dimension of action and aims to show
what Rawls means by describing disobedience as a political, public, and
nonviolent action. I discuss these features in an orderly way by exploring how
Rawls construes them. The most important argument for Rawls is the one he sets
forth for the use of nonviolence by providing two normative arguments: (1) the
normative requirements for disobedience as speech act and (2) the normative
requirement of sincerity. These two arguments are explored in depth below. (See
Section 3.2.1.3 in Chapter Two.)
Subsection 3.2.2 explicates the dimension of agents, who perform
disobedience. According to John Rawls an agent performing disobedience needs
to meet three subjective elements for performing civil disobedience: an intention
to change a law or policies, sincere attitude, and moral conviction.
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Finally Subsection 3.2.3 summarizes the constitutive elements of civil
disobedience.

3.2.1. Three Characteristics of Civil Disobedience: Political, Public,
and Nonviolent
3.2.1.1. Civil disobedience is a political action with sociological and
normative components.
The first feature of action of disobedience is that disobedience is a
political action. This is a familiar idea, but what does Rawls mean by being
political? Two components of the idea that disobedience is political can be found
in Rawls’s illustrations. The first component of being political is sociological and
the second component is prescriptive.
The sociological component of being political refers to the persons
targeted by civil disobedience. For Rawls actions of disobedience are addressed
to those (usually the majority in democratic societies) who hold political power.
This sense of being political is sociological because disobedience aims to have an
impact on those who exercise power. In addition to this sociological component,
Rawls posits a prescriptive component of disobedience. The prescriptive
component requires that disobedients’ actions be guided and justified by political
principles that regulate the basic structure in a nearly just society.
This prescriptive component of being political requires elaboration.
Agents (the disobedients) not only have to find out the guiding principle for their
actions but also justify their actions under the current circumstances by
appealing to existing political principles. An implication of the prescriptive
component is that disobedience is never to be a rebellion, revolution, or a coup
d’etat. These three radical forms of dissent aim to change basic political
principles outside the scope of the existing constitutional structure but civil
disobedience does not.
Figure 6: The Two Components of Being Political
Core Content
Implication

The Sociological Component
Disobedience addresses people who
hold political power.
Disobedience does not target those
who do not hold political power.

The Prescriptive Component
Disobedience should be guided and
justified by political principles.
Rebellion, revolution, and coup
d’état are excluded from Rawlsian
disobedience.

The reason that Rawls conceptualizes disobedience as political is that he
treats political principles as the most important source of justification for actions
in the public sphere. For him civil disobedience cannot be justified by personal
morality or religious principles. (Also see Section 2.2 in Chapter Three.) Personal
morality and religious principles can support disobedience but they do not
provide sufficient reasons—they cannot be complete justifications. Therefore he
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thinks disobedients must provide political principles and not personal morality
as their primary justifications for civil disobedience.16 (TJ: §55, p. 365, 368-371)
Rawls’s insistence on this prescriptive component of being political ties
into the idea of public reason which he later developed in Political Liberalism.17
To be sure, when he wrote TJ, he had not clearly articulated the idea of public
reason.18 As he continues to develop his theory of justice in Political Liberalism,
he develops the idea of public reason as a distinctive idea that clarifies the
relationship between a political conception of justice and comprehensive
conceptions of the good, such as those provided by the religious and moral
beliefs of individuals.
The introduction of the idea of public reason and the distinction between
political conceptions of justice and comprehensive conceptions of the good raise
the following question: How does Rawls’s theory deal with a case of
disobedience that is primarily motivated by the disobedients’ personal morality
or religious beliefs? This question is important, because Rawls believes that
disobedience must be justified by political principles that are supported by
public reason. The answer to this question requires a basic discussion of the idea
of public reason and the difference between public reason and comprehensive
doctrines. I shall deal with these questions in Section 4 in this Chapter, The
Implication of Rawlsian Civil Disobedience.
Rawls’s exclusion of personal morality is not uncontroversial. Kimberley
Brownlee has argued that one basic feature of disobedience is the moral
conviction that she calls conscientious conviction. She thinks Rawls has taken an
unjustifiably narrow view of civil disobedience.19 Brownlee has made a sound
case for the claim that civil disobedience can be non-political and solely based on
personal morality in her book, Conscience and Conviction. Brownlee’s argument
for civil disobedience will be explicated in Chapter 4; at this stage, I will highlight
the relevant questions regarding the political nature of civil disobedience.
First, the most significant cases of disobedience target issues relevant to
political power exercised by the political authority. For example, the American
civil rights movement led by Rev. Martin Luther King, Jr. highlighted the issue of
racial inequality; the resistant movement led by Aung San Suu Kyi appealed to
the political transition from the militant authoritarian regime to a democratic
regime in Myanmar; and Gandhi’s nonviolent movement aimed to overthrow the
British colonization of India. Recent cases include Hong Kong’s Umbrella
Revolution for the right to general suffrage and Taiwan’s Sunflower Movement
protesting the free trade agreement between Taiwan and China.20 Based on this
16

If we compare this position to his preliminary argument in “The Justification of Civil Disobedience,”
we find a narrower idea of disobedience, one not found in conventional thinking about civil
disobedience. Henry Thoreau’s case, for Rawls, is not a case of civil disobedience.
17
John Rawls, Political Liberalism, Columbia University Press, 1993.
18
The idea of political conception of justice is an idea Rawls offers to distinguish this idea from other
comprehensive doctrine. In Political Liberalism Rawls develops a freestanding theory of justice
without grounding it in any comprehensive doctrine of morality, goods, and religion.
19
See Kimberley Brownlee’s interview by Richard Marshall at 3:AM, 2013/06/10.
20
See the entry of 2014 Hong Kong Protests in the Wikipedia
(https://en.wikipedia.org/wiki/2014_Hong_Kong_protests ) and the entry of Sunflower Student
Movement (https://en.wikipedia.org/wiki/Sunflower_Student_Movement ). The website Democracy at
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phenomenon of targeting the political authority, theories of disobedience should
demonstrate the relationship between disobedience and the realm of the
political. Rawls’ answer, as I have explained above, is to take the political feature
as a distinctive feature of disobedience.
Second, a theory of disobedience like Rawls’s needs to explain how it
deals with cases in which disobedience is justified by the disobedients’ morality
or religious principles that are not commonly shared by most members of
society. Rawls conceptualize those cases by the idea of conscientious refusal
defined as an action of “noncompliance with a more or less direct legal injunction
or administrative order.” (TJ: § 56, p. 368) According to Rawls, “conscientious
refusal is not necessarily based on political principles.” (TJ: § 56, p. 369)
Third, with regard to cases of disobedience justified by political principles,
the significant question is, what is required for civil disobedience to be political
in the relevant sense. Rawls’s answer is that disobedience must be justified by
political principles in a public forum. (TJ: § 55, p. 366)21 Thus, disobedients
frequently claim that they want to protect their rights, to change unjust laws and
policies, and to demand that the majority listen to the minority’s voice. That is,
disobedients raise issues as to how rights, duties, and resources should be
defined and distributed in accord with the political principle shared by members
of society.
Rawls’s conceptualization of being political invites a very fundamental
question in political philosophy: whether it is necessarily the case that political
arguments are reasonable (that is, whether reason plays a distinct role) or
whether such arguments are merely expressions of individual preferences that
cannot be objectively judged by reason. Situating this question in the context of
civil disobedience, the following question is both important and difficult: can
civil disobedience be seen as a form of exercising public reason in order to
facilitate communication between the disobedients and the majority? And under
what circumstances can disobedience be seen in this way? In TJ Rawls did not
explicitly develop his political conception in a way that answers these questions,
but his view in TJ is that disobedience should be constrained by political
principles shared by members of society. Rawls’s later development of public
reason provides a clue as to how he would view these questions. I shall deal with
this topic in Section 4.1.1 in this Chapter explaining the implication of his theory
of disobedience.
3.2.1.2. Civil disobedience is a public action that is done in the public
sphere and provides fair notice to the public.
The public dimension of civil disobedience is the second feature of
Rawls’s definition, that is, disobedience must be conducted in the public sphere.
As Rawls says, “A further point is that civil disobedience is a public act. Not only
is it addressed to public principles, it is done in public. It is engaged in openly
with fair notice; it is not covert or secretive.” (TJ: §55, p. 366)

4am provides very useful information for English readers about the background of the Sunflower
Movement in Taiwan (http://4am.tw/).
21
(“One may compare it to public speech, and being a form of address, an expression of profound and
conscientious political conviction, it takes place in the public forum.”)
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The location of disobedience is a critical factor. Rawls compares civil
disobedience to a public speech taking place in a public forum. However, we
should not exaggerate the implications of this feature. Appearing in public does
not mean that disobedients need to reveal all information relevant to
disobedience. Neither does it mean that disobedients need to reveal their
identities. When we consider the requirement of fair notice, the meaning of the
public dimension becomes clearer. Rawls mentions fair notice twice in TJ. First,
he mentions it in the context of the requirement that disobedience be public.
Then, later in the book, he mentions the role of civil disobedience in a
constitutional democracy. He says, “by engaging in civil disobedience one intends,
then, to address the sense of justice and to serve fair notice that in one’s sincere
and considered opinion the conditions of free cooperation are being violated.”
(TJ: §59, p. 382)
If we take these two paragraphs mentioning “fair notice” together, they
shed light on the requirement that disobedience occur in public. Disobedience is
an action contrary to law that “carries” certain messages that disobedients want
to project to the majority. What messages are carried by disobedience? The
explicit one is a warning to the majority that conditions of social cooperation
have been violated and the implicit one is a warning that disobedience will be
done in a specific place so that people who might be harmed by civil
disobedience can take steps to avoid injury. Therefore, disobedients are required
to announce when and where such actions will be performed.
I believe that this understanding illuminates another core feature of civil
disobedience in Rawls’s conception, the requirement of nonviolence. It is
important to note that Rawls says, “One may compare it to a public speech, and
being a form of address, an expression of profound and conscientious political
conviction, it takes place in the public forum. For this reason, among others, civil
disobedience is nonviolent.” (TJ: §55, p. 366) To understand the connection
between the requirement that disobedience be public and the requirement that
it be nonviolent, we need to examine the nature of a public speech.
3.2.1.3. Civil disobedience is nonviolent in terms of its purpose of getting
people engaged in a course of action.
Rawls’s explanation of why civil disobedience must be nonviolent has
several theoretical implications. He provides two arguments for requiring
nonviolence without positively defining what nonviolence is. The failure to
define nonviolence raises important questions: how can Rawls justify
nonviolence without specifying its nature? Rawls aims to show that nonviolence
is an internal constitutive element for the concept of civil disobedience and the
reason why this is so. I shall discuss how he makes this argument via a close
review of the relevant passages.
The transition from Rawls’s discussion of the requirement to operate in
the public sphere to the requirement of nonviolence occurs when he says, “For
this reason, among others, civil disobedience is nonviolent.” (TJ: §55, p. 366)
What is “this reason”? Rawls is referring to his comparison of civil disobedience
and public speech. At this point, we need to focus on the “speech” element of the
notion of “public speech”—that focus will unpack Rawls’s understanding of the
justification for the requirement that civil disobedience be nonviolent.
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For Rawls, civil disobedience is a mode of address. Disobedients try to
communicate to the majority by performing actions contrary to law. Civil
disobedience is a way to dramatize certain issues that some members in a given
society consider unjust. Its performance not only delivers the message to the
public that some cases of injustice exist but also addresses the persuasive force to
the majority. Disobedients try to persuade the public to accept their point of
view. The action of breaking a particular law itself is a mode of address insofar as
it communicates a message to the majority. Disobedient actions are consistent
with the conditions for communication to the extent that disobedients put
themselves in a status that is equal to that of the majority for the purpose of
communicating with them. To distinguish disobedience as communicative is
important because it helps us understand how the communicative function
incorporates the requirement of nonviolence into the concept of civil
disobedience. (See Section 3.2.1.3.1 and Section 4.2 in Chapter Two.) Actions of
civil disobedience can affect the attitudes and beliefs of others by moving them
towards the beliefs and attitudes that are desired by the disobedient. In a nutshell,
civil disobedience is an act conveying a message. The act says something by
doing something.
Civil disobedience as public speech is a mode of address to the public that
aims to persuade them to accept the speaker’s point of view. However, a speaker
does not use physical force to make an audience accept the message; rather,
speakers seek to put the audience in a position where they share the speakers’
basis for belief in their message. In the scenario of public speech, the audience
not only receives the meaning of sentences which are constituted in words,
structured by syntax, and vocalized by the speaker; in addition the audience
acquires a feeling about a speaker’s sincerity. The perception that a speaker
creates of his sincerity may vary but the purpose is always to make the audience
believe that the speaker truly believes that what he communicates to his audience
is true or correct and that what the speaker does is consistent with what he has
said.
A good speech is not only a speech in which a speaker articulates his
arguments comprehensively but also one in which the speaker appropriately
invites the audience to think the way the speaker thinks. A good speech invites the
audience to engage in thinking about issues and arguments addressed by the
speaker. And a good speech persuades audiences in an appropriate way, by
allowing the audience to make the final decision on the issues in question.
Therefore the persuasive force of the speech does not deprive an audience of
their power to make an independent judgment but invites them to engage in the
same reasoning as the speaker while leaving them to decide what they think on
the basis of their independent judgment.
Civil disobedience is like a good public speech in the manner that
dissenters address issues and invite their audience to reconsider beliefs and
attitudes challenged by the act of disobedience. And, most importantly,
disobedients leave room for the majority to make a final judgment on the issues
addressed by their acts. Like a speaker, disobedients want audiences to form
their own beliefs and to take the issues in question seriously. This is why Rawls
says, “[Disobedience] tries to avoid the use of violence, especially against
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persons, not from the abhorrence of the use of violence in principle, but because it
is a final expression of one’s case.” (Rawls, 1971: 366)
The fact that civil disobedience and a public speech are comparable does
not necessarily mean that nonviolence is a constitutive element. Rather,
nonviolence is a necessary background condition for making communications
successful. Successful communication is one important purpose of civil
disobedience and this purpose can only be achieved by making nonviolence a
constitutive element; communication in a violent environment is not true
communication. In this context, it is useful to think of Habermas’s idea of the
“unforced force of the better argument.” 22 Violence would deprive civil
disobedience of the key feature of persuasion through reason and replace
persuasion with the “forced force of violence.”
Rawls has provided two substantial arguments for the use of nonviolence
in civil disobedience. I call the first argument the “speech act argument” and the
second the “sincerity argument.” The speech act argument focuses on why
actions of disobedience have the power to influence and persuade the majority’s
attitudes towards issues of injustice. Civil disobedience is a kind of speech act
that says things by doing. The second argument emphasizes that members’
attitudes regarding fidelity to the law is a condition for them to accept legal
consequences resulting from their actions that violate the law. Nonviolent
disobedience is a means of helping the majority understand participants’ sincere
attitudes. These two arguments are complex and need further explication. I will
examine each of them in order.
3.2.1.3.1. The Speech Act Argument for Nonviolence
The first argument provided by John Rawls in support of nonviolence is
called the speech act argument. This argument refers to the fact that civil
disobedience itself is a mode of address. Disobedients express their
dissatisfaction with certain policies or laws by acting contrary to the law.
Disobedients not only express their dissatisfaction but also address the reason
why they are dissatisfied with certain issues about basic structure and social
cooperation. More importantly disobedience is a way for disobedients to
persuade the majority to “accept” their point of view. Disobedience is not only
expressive but also communicative—it aims to engage the majority in thought
and action.
The distinction between expressive disobedience and communicative
disobedience will be explained fully in the next Chapter. At this point, a brief
overview of the differences is sufficient. First, expressive disobedience assumes a
unilateral relationship between the disobedients and the addressees whereas
communicative disobedience assumes a bilateral relationship. The second
difference is that expressive disobedience generates impacting force and
communicative disobedience persuasive force. Third, expressive disobedience
does not include the principle of nonviolence as a constitutive component, but
communicative disobedience insists on nonviolence as a background condition
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Amy Allen, “ The Unforced Force of the Better Argument: Reason and Power in Habermas’ Political
Theory,” in Constellations, Vol. 19, No. 3, pp. 353-368, 2012.
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for successful communication. (For explanations and detail, see Chapter 3,
especially Section 2.)
Disobedients try to make a difference in two ways: (1) by changing the
majority’s judgment on the relevant question, and (2) by inviting the majority to
join in the course of disobedience. This is the most salient feature of civil
disobedience as a speech act. Disobedience aims to involve members of society in
the issues in which justice is at stake.
For Rawls, civil disobedience is a sort of speech act because disobedient
actions express illocutionary force with the aim of gaining uptake from the
majority. However, there is a slight difference between Rawls’s texts. In “The
Justification of Civil Disobedience,” he treats civil disobedience as a form of
speech and in A Theory of Justice he substitutes the term “address” for “speech.”
This substitution can be interpreted as a recognition that an utterance (oral use
of language) is the ordinary form of “speech,” but civil disobedience can be a sort
of speech act that communicates meaningful content without explicit utterances
or verbal communications. Rawls uses the term “address” to express the idea
that disobedience can communicate without utterance. Even without explicit
linguistic content, the performance of civil disobedience can transmit a message
from disobedients to audiences.
3.2.1.3.2. The Sincerity Argument for Nonviolence
The second argument for nonviolence is based on the idea of sincerity. In
TJCD, Rawls has provided a primary explanation for this argument. He says, “civil
disobedience is nonviolent in the further sense that the legal penalty for one’s
action is accepted and that resistance is not (at least for the moment)
contemplated.” (Rawls, 1999: 182) He later refines this argument in TJ by
connecting disobedients’ attitudes to the idea of the fidelity to law.
In TJ, Rawls further develops his argument for sincerity and explicitly
articulates the idea that fidelity to the law is an internal element of civil
disobedience. He notes that one significant expression of fidelity to the law is
evidenced by disobedients’ acceptance of legal consequences, not “legal penalty”
as he states in his earlier formulation. Since civil disobedience is supposed to be
performed in a public sphere, disobedients’ acceptance of legal consequences
sends a message to the public that civil disobedience does not aim to totally
negate the legitimacy of a legal system. Disobedients’ acceptance of legal
consequences also shows their conduct to be both “politically conscientious and
sincere.” Thus “to be completely open and nonviolent is to give bond of one’s
sincerity, for it is not easy to convince another that one’s acts are conscientious,
or even to be sure of this before oneself.” (TJ: § 55, p. 367)
John Rawls’s sincerity argument can be reconstructed in three steps:
1. Civil disobedience is a different category from revolution and
conscientious refusal. The aim of civil disobedience is to change an
unjust law or unjust policies, not the whole legal system. The
foundation of political legitimacy is still maintained and supported
by dissenters even though they have different normative
judgments about laws or policies.
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2. Disobedients do not totally negate the whole legal system and
understand civil disobedience as a mode of address that expresses
their beliefs about the moral merit of certain laws. Therefore,
disobedients are willing to accept the legal consequences resulting
from their actions and to consider an appropriate method to
express their dissenting views.
3. Since the fidelity to law is an internal element for civil
disobedience, insistence on the principle of nonviolence is
necessary because nonviolent disobedience “gives a bond of one’s
sincerity.” This bond enables the majority to understand the
communicative content without being distracted by accompanying
violence.
The disobedients’ sincere attitude requires fidelity to law, and this
attitude can be demonstrated by the disobedients’ acceptance of the legal
consequences of disobedience. But how can the disobedients, on the one hand,
disobey a law intentionally and, on the other hand, prove their sincere attitude?
Their insistence upon nonviolence is the answer because it demonstrates to the
majority the fact that civil disobedience is undertaken conscientiously and
sincerely in good faith.
Thus, there is an instrumental reason for the principle of nonviolence. The
insistence on nonviolence is not because nonviolence itself has intrinsic value—
although it might. Nonviolence is essential because it makes disobedients’
sincere attitudes and their fidelity to law explicit and thereby enhances the
effectiveness of their communication to the majority.
Disobedients’ attitude of sincerity can be demonstrated in two ways that
Rawls did not explicate: the first is the acceptance of legal penalties and the
second is refraining from the contemplation of resistance. Refraining from
contemplating resistance is troublesome because it is more ambiguous and
practically impossible. On the one hand, not contemplating resistance seems to
ask disobedients to not ever think about resistance and, on the other hand,
absence of contemplation about resistance rarely can be found in real-life
examples of civil disobedience. In addition, there is no conceptual connection
between the acceptance of legal penalties and refraining from contemplation of
resistance. It is possible for someone to accept the legal penalty for his
disobedient action but also adopt contemplated proportionate resistance in the
course of conducting civil disobedience. More precisely, someone can have a
sincere attitude toward the law but disapprove of legal enforcement while
performing civil disobedience because the public authority might adopt harsh
and unduly severe methods to suppress civil disobedience. Moreover, in the end,
some contemplation of resistance may be necessary for self-protection. It is
possible that under some extreme condition, nonpeaceful resistance is required
and justified when disobedients reasonably foresee and believe that legal
enforcement would use extreme disproportionate methods to suppress
disobedients’ conduct. Therefore, Rawls’s requirement of sincerity seems to
conflate fidelity to the law and fidelity to law enforcement.
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3.2.2. The Constitutive Elements- The Dimension of Agent
The previous discussion focuses on the action of civil disobedience.
However disobedience is performed by disobedients. There is no disobedience
without assuming an agent who performs the action. Rawls did not distinguish
the subjective elements of disobedients clearly but looking at his definition of
civil disobedience in detail reveals another dimension in its constitutive
elements, that is, the subjective characteristics of the agents (“disobedients”).
Disobedience is performed by agents who have three subjective
characteristics. First they need to have an intention to change a law or policy.
Secondly, they must feel loyalty to the law. And third they must have a
conscientious conviction that a law is unjust.
First, because the purpose of disobedience is to bring about a change in
law or policy, this purpose must be part of the subjective intention of
disobedients. Rawls connects the purpose of changing a law with the feature of
being political: the purpose must be justified by political principles accepted in a
nearly just society. In terms of the purpose of bringing a change in law,
disobedients must subjectively believe that their disobedience is justified under
the political principles shared by members of society. If they have no such belief
then it is difficult to call them civil disobedients. This requirement of subjective
belief invites a critical question in the context of a mistaken belief. The question
is, if disobedients make an honest mistake concerning justification, is
disobedience still justified? In other words, is justification subjective or objective?
Rawls does not answer this question. And one plausible interpretation is that
Rawls believes justification needs to be objective in the sense that the political
principles justifying the disobedients’ purpose must be shared by members of
society.23
Second, disobedients need to have a particular attitude towards law; that
is, the agents of disobedience must have an attitude of fidelity to law. If members
lack this attitude, their action cannot be categorized as civil disobedience as a
conceptual matter. The attitude of fidelity to law performs an important function:
the internal constraint function. This attitude leads disobedients to adopt
nonviolent methods to express their dissent. This attitude also draws the line
between disobedience within a democratic constitution and unlawful actions
that aim to overthrow a democratic constitution peacefully. The former category
is civil disobedience, but the latter category is nonviolent revolution.
Third, the most essential characteristic for agents of civil disobedience is
conscientious conviction. This element seems uncontroversial because most
people would agree that what a copycat does is not civil disobedience although
their actions might appear to be similar. For direct disobedience, a conscientious
conviction requires agents to hold a certain normative belief that compliance
with a law is unacceptable to them based on their moral judgments. For indirect
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The main support for this interpretation is that Rawls has committed to the ideas of public reason and
a political conception of justice. He discussed the limit of public reason and how the disobedients who
hold a comprehensive conception of justice can propose their argument in the public forum. So this
interpretation fits his theory of a political conception of justice. I will discuss this topic in Section 4.1.1
in Chapter 2 and Section 2.4.3 in Chapter 4.
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disobedience a conviction requires the disobedients to not obey a just law in
order to highlight the moral impermissibility of an unjust law. In both cases,
conscientious conviction is required.
Interestingly, John Rawls did not explicitly define “conscientious
conviction.” He uses the phrase “act conscientiously.” (TJ: § 59, p. 389)
Explication of what “conscientiousness” is and what role it plays would clarify
Rawls’s notion of civil disobedience. Substantial work on this topic has been
done by Kimberley Brownlee. (Brownlee, 2012: 15-50)
There are good reasons to doubt the proposition that conscientious
conviction is a requirement for each and every individual participant in a given
collective act of civil disobedience. Civil disobedience (as opposed to
conscientious refusal) is usually the action of a group—that is, “collective action.”
It seems likely as an empirical matter that the individual members of the group
will have different attitudes towards the law. Even if there are some individuals
who oppose the law for self-interested reasons or who are merely “going along”
with other members of their social group, the absence of unanimous
conscientious conviction should not be viewed as changing the status of the
collective action from “civil disobedience” to “not civil disobedience.”
Viewing civil disobedience from the perspective of collective action and as
a product of collective cooperation leads us to reevaluate the importance of
moral conviction. I shall discuss the feature of collective action in civil
disobedience in the next Chapter when I demonstrate the resistant conception of
disobedience. This conception focuses on the system effect and how collective
actions can be efficiently organized.24

3.2.3. A Summary of The Constitutive Elements in the Rawlsian
Conception of Civil Disobedience
The explication of Rawls’s theory on the nature of civil disobedience is
now complete. I have just clarified his definition of civil disobedience by
differentiating between the dimension of actions and the dimension of agents.
The following chart illustrates these constitutive elements.

24

The idea of system effect comes from Adrian Vermeule’s explanation. See Adrian Vermeule, The
System of the Constitution, Ch. 1, Oxford University Press, 2011.
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Figure 7: The Constitutive Elements in the Rawlsian Conception of
Disobedience

The Dimension of Actions
•PUBLIC
•Disobedience is done in public.
•Disobedience is an openly fair notice to the public and similar to a public speech.
•POLITICAL
•The Sociological Meaning: Disobedience is addressed to people who hold political power.
•The Normative Meaning: Disobedience should be guided and justiqied by political
principle.
•NONVIOLENT
•The Argument of Speech Act: Disobedience is a speech act that gets the majority involved
in actions.
•The Argument of Sincerity: Nonviolent disobedience is a way of helping the majority to
understand disobedients' sincere attitudes.

The Dimension of Agents
•An intention of changing a law or a policy
•The attitude towards the qidelity of law
•A conscientious conviction

3.3. The Justificatory Elements of Rawlsian Civil
Disobedience
John Rawls has both a theory of the nature of civil disobedience and an
account of the conditions under which civil disobedience is justified. We can
begin our investigation of the justificatory elements of Rawlsian civil
disobedience by distinguishing two levels of justification. The first level focuses
on the justification of particular acts of disobedience; the second level focuses on
the justification of disobedience in general—that is, on the circumstances under
which disobedience of some kind is justified. Each level will be examined in turn.
The first level focuses on which particular acts of disobedience are
justified. For example, when considering how to express one’s moral conviction
that social cooperation has been ignored by the majority one can choose a
variety of actions to disobey in order to invoke others’ sense of justice. There is
an important question as to what action should be chosen under a concrete
circumstance. For example, the disobedients might be faced with the question of
whether to break a law protecting property or a law protecting collective
benefits to express their sense of justice. It is always a question of when and on
what grounds such a choice can be justified. This level of justification is
concerned with which action is justified in particular circumstances.
However, there is a second level of justification. Instead of asking which
action is justifiable, we can ask when performing disobedience is justified
generally—in the sense that one can initiate disobedience when such conditions
are met. Rawls’s discussion in TJ focuses on the second level of justification and
in particular on whether civil disobedience is compatible with constitutional
democracy. He leaves open the question of what actions should be chosen. I
have already described his previous view of the justification of civil disobedience
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in Section 2 (See 2.1 to 2.3). His explanation in TJ is more comprehensive and
coherent and for that reason will be examined in greater detail.
There are three justificatory elements in the Rawlsian conception of civil
disobedience: (1) the applicable object of disobedience, (2) ineffectiveness of
normal appeals through the ordinary political process, and (3) the extensiveness
of disobedience. In summary, the first two elements have been lightly modified
in TJ as compared to his prior formulation. But the third element is substantially
different from his previous articulation. I shall examine this change in Section 4
below.

3.3.1 Justificatory Element 1: The Applicable Object of Civil
Disobedience
In terms of the applicable object of disobedience Rawls discusses what
wrongs can be considered as appropriate objects for disobedience. His
illustration can be divided into two parts: the formal part and the substantial
part. The formal part qualifies what objects can be targeted by disobedients and
the substantial is about to what degree wrongs are sufficient to initiate
disobedience.
Not every object whose content contradicts the principle of justice
constitutes an appropriate object of disobedience. Rawls limits disobedience to
two types of objects: laws and policies. The idea of law refers to statutes,
ordinances, and positive laws written on the books and the idea of policy refers
to the normative commitment that has been recognized officially by the
government. The content of the normative commitment is not passed through
the democratic procedure but is recognized by the government to be the
guidance about the exercise of political powers. For example a foreign policy is
not a law that has been debated, articulated, and passed by a legislative branch
but a normative commitment recognized by the government providing a basic
direction of guidance in foreign affairs. Rawls did not explicitly state that laws
and policies are two distinct types of objects of disobedience. Nonetheless these
two types can be inferred from his articulation of the definition of disobedience
and his position on when civil disobedience is appropriate.25
So, if there is no law or policy, there is no appropriate object of
disobedience. For example, in a well-ordered society people might have different
views of what justice is and some public officials might articulate ideas that are
offensive to the minority and display the officials’ total ignorance of the just
terms of social cooperation. Even if the content of the officials’ speech is contrary
to some group’s sense of justice, the officials’ speech itself is not an appropriate
object of civil disobedience—although such speech could appropriately be the
object of lawful dissent in the form of demonstrations or protests conducted
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In the context of analyzing the duty to comply with an unjust law, Rawls recognizes that one
circumstance in which civil disobedience can be considered is when laws and policies contradict with
the principles of justice shared by members of society. [When laws and policies deviate from publicly
recognized standards, an appeal to the society’s sense of justice is presumably possible to some extent.
I argue below that this condition is presupposed in undertaking civil disobedience.] (TJ: §53, p. 352)
And in the context of defining civil disobedience, Rawls explicitly states that the disobedients have the
intention of bringing about a change in “the law or policies of the government.” (TJ: §55, p. 364)
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within the bounds of law. This formal part of the applicable object of
disobedience plays a basic filtering function that ensures that the target of
disobedience is a product of the political process, that is, a law or policy.
In many cases, it will not be difficult to satisfy this formal requirement—
for example, in cases in which there is a positive law that does not comply with
the disobedient’s sense of justice. But as formulated by Rawls, this requirement
seems unnecessarily stringent. In addition to laws and policies, there are a
variety of official actions that might be appropriate targets of civil disobedience.
One example is a coercive legal order such as an injunction. Another example
might be an informal official practice or custom that is not embodied in a formal
law or policy.
The requirement that the object of disobedience be a law or policy is
sometimes articulated by contrasting civil disobedience with conscientious
refusal. There may be cases where a coercive order or informal official practices
would trigger justified conscientious refusal, but this does not entail that these
actions may not also be appropriate objects of civil disobedience.
In addition to the formal part of Rawls’s account of the objects of
disobedience, there is a substantive part. This component of his account is in
many ways more interesting and important than the formal part. Rawls takes the
position that violations of justice must be substantial and clear in order to serve
as a justification for civil disobedience. Rawls differentiates the Equal Liberty
Principle from the Principle of Fair Opportunity in terms of the degrees of
violations of justice. For the Equal Liberty Principle, violations should be serious
infringements of such liberties. For the Principle of Fair Opportunity, they should
be blatant violations.
The required degree of violation is higher for the Principle of Fair
Opportunity than for the Equal Liberty Principle. The reason is that when equal
liberties are not honored by a legal system, violations are likely to be clear. Rawls
does not exclude a taxation law from being the object of disobedience but he
thinks unless such a law is designed to attack or to abridge the Equal Liberty
Principle such a law cannot be an appropriate object of disobedience. (TJ: § 57,
pp. 372-373)
For Rawls determining infringements of equal liberties is not difficult
because the Equal Liberty Principle imposes “strict requirements that must be
visibly expressed in institutions.” (TJ: § 57, p. 372) It is usually relatively simple
to decide whether a law violates these strict requirements. Rawls uses several
examples to illustrate why infringements of equal liberties are obvious. He
mentions the right to vote, the right to move, the right of religion, and the right to
own property.
But Rawls seems to make a slight modification when he discusses equal
opportunity. His position in TJCD was limited to economic opportunities, but he
does not include this limitation in TJ. The following table shows the difference
between TJCD and TJ.
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Figure 8: The Comparison of the Violation of Equal Opportunity Between
TJCD and TJ
The Justification of Civil Disobedience
A Theory of Justice
When minorities are denied the right to vote or Thus when certain minorities are denied the
to hold certain political offices, when certain right to vote or to hold office, or to own
religious groups are repressed and others property and to move from place to place, or
denied equality of opportunity in the economy, when certain religious groups are repressed
this is often obvious and there is no doubt that and others denied various opportunities, these
justice is not being given.
injustices may be obvious to all.
*. Strikethrough= cannot be found in A Theory of Justice.
**. Underline= added in A Theory of Justice.

It is not clear why Rawls made this change, deleting the phrase of “in the
economy.” He offered no explanation. One possible interpretation is that he
expanded the applicable object of equal opportunity from the economy to noneconomic spheres of social life. This possibility is suggested by his use of the
phrase “various opportunities” in TJ. Therefore political opportunities, economic
opportunities, and social opportunities would be included.
With respect to the Difference Principle, taxation legislation is not an
appropriate object for disobedience. In other words, claims that a tax law
violates the Difference Principle do not justify disobedience. If disobedients want
to make taxation law the target of their disobedience, they not only have to argue
for violation of the Difference Principle but also connect this violation with the
Equal Liberty Principle. Rawls says, “Thus unless tax laws, for example, are
clearly designed to attack or to abridge a basic liberty, they should not normally
be protested by civil disobedience.” (TJ: § 57, p. 372) The violation of the
Difference Principle should be clearly connected with the intention of attacking
or abridging equal liberties. Rawls insists on this connection as a precondition of
initiating disobedience targeting tax laws.
Finally, let me summarize Rawls’s explanation of the first justificatory
element of civil disobedience.
The first justificatory element can be called the applicable object of
disobedience and this element consists of two parts. The first part, the formal
one, considers what exactly constitutes an appropriate object of disobedience.
Rawls mentions two types of objects: laws and policies. This formal part plays a
basic filtering function that ensures that the target of disobedience be either a
product of the democratic process (statutes and positive laws) or a normative
commitment recognized by a government for guiding their actions. Therefore an
official’s speech does not constitute an appropriate object of disobedience.
The second part considers whether the laws or policies violate the
principles of justice. Rawls articulates the following standard for this part: the
violation of justice must be both substantial and clear. (Also see Section 2.3 in
Chapter Two demonstrating Rawls’s two principles of justice.) He also
differentiates the Equal Liberty Principle from the Principle of Fair Opportunity
by articulating different degrees of violations as predicates for disobedience. For
the Equal Liberty Principle, a serious infringement of freedom is sufficient to be
deemed a violation and for the Principle of Fair Opportunity a violation should

45

be blatant. Importantly a violation of the Difference Principle cannot be a selfstanding reason to initiate disobedience.
Based on two observations I believe that Rawls makes the applicable
object of disobedience more inclusive in TJ than he had previously articulated in
TJCD. The first reason is that he does not limit a violation of fair opportunity to
the economic field but emphasizes various fields of opportunity in TJ. Second,
with respect to how injustice can be established, Rawls says, “They [unjust cases
of violating basic liberties] are public, incorporated into the recognized practice,
if not the letter, of social arrangements. The establishment of these wrongs does
not presuppose an informed examination of institutional effects.” (TJ: §57, p. 372,
emphasis added). The last sentence did not appear in TJCD and explicitly lowers
the burden for establishing a violation of basic liberties.

3.3.2. Justificatory Element 2- The Ineffectiveness of Normal
Political Appeals
The second justificatory element is the ineffectiveness of normal political
appeals. This element does not require disobedients to exhaust all actual
opportunities in order to initiate disobedience. The central idea is that
disobedients have tried normal political appeals in good faith and that experience
shows that further normal appeal is unlikely to be effective. So ineffectiveness
does not mean that no actual means is available; rather, the requirement is that
disobedients first make a sincere effort to achieve their aims through normal
political appeals and that the failure of such efforts provides good evidence that
conventional methods are unavailing.
The second justificatory element should be seen as a rebuttable
presumption. In an emergency, where extreme injustice requires an immediate
response, disobedients would be justified in forgoing normal political appeals—
so long as they sincerely believe that such appeals would not provide an
adequate response to exigent circumstances of injustice.
One point that should be noted is that Rawls adds one concept that he did
not mention in TJCD. He says, “Since civil disobedience is a last resort, we should
be sure that it is necessary. Note that it has not been said, however, that legal
means have been exhausted.” (TJ: § 57, p. 373) Rawls’s introduction of the
concept of necessity introduces an element of ambiguity into his view because he
did not provide further explanation of the meaning of “necessity.” This raises the
question of whether the necessity requirement implies that civil disobedience
must be a last resort.
My view is that the notion of “necessity” should be understood as an
element of the internal relationship within disobedience as means to an end. For
their disobedience to be justified, actors must have good reasons to believe that
acts of disobedience are rational means to appropriate ends. But this
requirement of means-ends rationality should not be seen as requiring that
disobedients believe that acts of civil disobedience are the only possible means
to achieve their ends. On this understanding, Rawls was mistaken to introduce
the notion of necessity into the discussion of normal political appeals.
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3.3.3. Justificatory Element 3- The Extensiveness of Civil
Disobedience
The third condition arises from the concern that the previous two
conditions might be too permissive, with the result that the extensiveness of civil
disobedience would generate substantial social disorder. Such social disorder
would undermine the efficacy of a just or partially just constitution and hence
undermine the ultimate goal of disobedience itself. (TJ: § 57, p. 374) In order to
prevent the performance of disobedience from destroying a well-ordered society,
there is a third justificatory element. I will call this element the extensiveness of
civil disobedience.
With regard to the extensiveness of disobedience Rawls says, “I assume
here that there is a limit on the extent to which civil disobedience can be engaged
in without leading to a breakdown in the respect for law and the constitution,
thereby setting in motion consequences unfortunate for all.” (TJ: § 57, p. 373) It
is worth noting that the third element does not restrict when disobedience
should be performed but rather is a limitation on the number of agents who are
entitled to perform civil disobedience and the number of occasions upon which
disobedience can be performed. In other words, extensiveness is a function of
both the number of disobedient acts, which in turn is a product of the number of
agents and the frequency with which each agent engages in disobedience. The
extensiveness of justified disobedience must be consistent with the goal of
maintaining a well-ordered society. This third element requires equally entitled
disobedients to coordinate their actions such that the overall level of
disobedience communicates their opinions effectively but does not interfere
with civic order in a way that would undermine the efficacy of a just or partially
just constitution. Such coordination may not be easy but is not impossible.
The articulation of the third justificatory element in TJ is substantially
different than that in TJCD. In TJCD Rawls does not articulate the scope of
disobedience as a primary feature of the third element. Rather, what concerned
Rawls in his earlier work was the mutual recognition of disobedients. He says,
“…civil disobedience should be restricted to those cases where the dissenter is
willing to affirm that everyone else similarly subjected to the same degree of
injustice has the right to protest in a similar way.” (Rawls, 1999: 184; emphasis
added.) Thus, Rawls maintained that disobedients should be prepared to
authorize others to perform disobedience and articulated an optimistic view
about the stability of disobedience. He says, “legitimate civil disobedience
properly exercised is a stabilizing device in a constitutional regime, tending to
make it more firmly just.” (Rawls, 1999: 185)
In TJ, his view is less optimistic. He says, “The third and last condition I
shall discuss can be rather complicated. It arises from the fact that while two
preceding conditions are often sufficient to justify civil disobedience, this is not
always the case.” (TJ: § 57, p. 373; emphasis added) After explaining why two or
more groups could be entitled to perform civil disobedience at any given time,
Rawls mentions the problem with which he is concerned: civil disobedience can
undermine the efficacy of a just or partially just constitution. (TJ: § 57, p. 374)
Instead of the earlier emphasis on disobedients being “willing to affirm the right
to protest,” Rawls discusses “the limit on the extent to which civil disobedience
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can be engaged in.” In fact in TJ Rawls no longer affirms the idea that civil
disobedience is a stabilizing device and instead focuses on limits on the
extensiveness of disobedience.26
It is not clear why Rawls changed his position in this way. But surely he is
less optimistic than before with respect to the effect of civil disobedience on the
stability of the constitutional order.

4. The Implications of Rawlsian Civil Disobedience
The previous two sections discuss Rawls’s analysis of civil disobedience.
In contrast to his arguments in TJCD, Rawls’s argument in TJ is both more
structured and provides greater depth of analysis. This section investigates
implications by comparing his two texts and then showing how his core ideas
make his theory salient and distinctive from other theories.
This section is divided into two parts. The first part draws out the
difference between Rawls’s arguments in TJ and in TJCD. There are several
differences. Rawls’s later version is more constrained in conjunction with his
definition but more inclusive in the context of justification of disobedience. Rawls
excludes types of disobedience based on non-political principles like personal
morality or religious principles. Therefore his definition of civil disobedience is
more constrained at the conceptual level but this entails that there is less work
to do at the justificatory level.
I also argue that the communicative function of disobedience becomes an
essential element of his mature theory. This role of the communicative function
is apparent in Rawls’s argument that civil disobedience must be nonviolent on
the basis that it is a kind of speech act.
The second part of my analysis demonstrates the importance of the
communicative function of disobedience in detail. The communicative function is
the most salient feature of disobedience in Rawls’s theory. His theory does not
take disobedience as an action that expresses the sense of injustice but as an
action that opens a channel of communication between the majority and the
minority. His focus on communication leads him to insist on the use of
nonviolence, a conceptual element that makes his theory of civil disobedience
distinctive.
My illustration of this communicative function is not comprehensive in
the discussion that follows here. In the next chapter, I investigate three types of
disobedience. The purpose for the discussion here is to explicate how Rawls’s
theory can be understood in terms of the communicative function of civil
disobedience.
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This is not to say that Rawls gives up the idea of disobedience as a stabilizing device because Rawls
mentions this stabilizing function in a latter discussion when considering the role of disobedience in a
democratic constitution. See Rawls, 1971: 383.
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4.1. The Comparison between “The Justification of Civil
Disobedience” and A Theory of Justice
This section (4.1) provides three points of comparison between TJCD and
TJ. The first point (Section 4.1.1) is that the political nature of disobedience
becomes much clearer in TJ and this clarification makes Rawlsian civil
disobedience distinguishable from noncompliance based on personal morality
and religious beliefs. In TJCD Rawls seemed to endorse the justifiability of
disobedience based on personal morality but in TJ he maintains that the
justification of disobedience must be based on a political principle. Moreover,
his articulation of this idea implies that public reasons are the only appropriate
reasons for justifying disobedience. Thus, his account of acceptable reasons for
disobedience in TJCD was more inclusive than the account offered in TJ; in TJCD,
nonpublic reasons are allowed e.g. personal morality and religious beliefs,
whereas in TJ, they are ruled “out of bounds.”
The second point (Section 4.1.2) focuses on the communicative function
in TJ and how this function reshapes the conception of Rawlsian civil
disobedience. The purpose of my investigation here is not to reconstruct the
Rawlsian conception but to identify the meaning of communicative function and
how this function becomes a focal point in TJ.
The third point (Section 4.1.3) focuses on how Rawls loosens the
requirement of justificatory elements in TJ. I provide three reasons for this
change in Rawls’s position. The first reason is that Rawls expands the applicable
objects of civil disobedience. He does not change his basic argument but does
expand the objects of wrongs that can justify disobedience. The second reason is
that the ineffectiveness of normal political appeal is considered as a presumptive
reason for the initiation of disobedience. By loosening the first two justificatory
elements, the last reason is that Rawls expresses a less optimistic view about the
results of civil disobedience: he expresses concern about the effect of
disobedience on the stability of social order and hence on the efficacy of the
constitution.

4.1.1. Political principles can be the only legitimate source for
justifying and guiding civil disobedience.
Comparing the texts of TJ and TJCD, it is obvious that only political
principles constitute the appropriate normative grounds for justifying civil
disobedience while personal morality and religious reasons are not. Rawls’s two
principles of justice are political principles. (An introduction of the principles of
justice was provided in Section 2.3 in Chapter Two.) Therefore the two principles
of justice constitute the normative grounds for justifying civil disobedience. But
when looking at TJ itself, there remains a question of whether a comprehensive
doctrine of morality can justify disobedience even if such a doctrine is consistent
with Rawls’s theory of justice.
A comprehensive doctrine can be defined as “a set of beliefs affirmed by
citizens concerning a range of values, including moral, metaphysical, and
religious commitments, as well as beliefs about personal virtues, and political
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beliefs about the way society ought to be arranged.”27 Rawls differentiates his
political conception of justice, later developed in Political Liberalism, from the
idea of a comprehensive doctrine. Comprehensive doctrines can apply to all
aspects of life and cover “all recognized values and virtues within one rather
precisely articulated scheme of thought.” (Rawls, 1993: 173) He presents the
political conception of justice as a freestanding view. Therefore, the justification
for accepting the political conception of justice is not derived from the
acceptance of a particular comprehensive doctrine. The political conception of
justice is limited to the basic structure of society and does not cover every aspect
of life or even the full range of government action.28
In TJ Rawls seems to assume that his articulation of justice can be
accepted by all members of society applying to all issues relevant to the basic
structure of society. In this sense his theory of justice is universal (reaching all
citizens) and primary (of highest priority within its domain of application).
However, as Samuel Freeman states, “the members of a well-ordered
society of justice as fairness could not themselves reasonably agree upon the
philosophical justification of the principle of justice.”29 Nonetheless, members of
society can reasonably agree that justification of disobedience can be based on
their acceptance of political principles of justice.
Rawls’s development of the idea of public reason aims to resolve the
problem as to how a political conception of justice can be shared by all members
of society despite the fact that they have their own comprehensive doctrines of
morality. His theory of public reason implicitly reveals one question for civil
disobedience: must civil disobedience be justified by public reasons? Or does the
justification of civil disobedience require (or allow) reasons based on a
comprehensive conception of the good?30 I will deal with this problem step by
step in line with the chronological development of Rawls’s thought.
In TJCD Rawls seems to recognize that members of society could share,
communicate, and hold the same conception of justice; given that, there would be
no problem of disagreement when some members of society seek to justify
disobedience by basing their sense of justice on their political convictions. Rawls
says, “It rests, then, on political conviction as opposed to a search for self or
group interest; and in the case of a constitutional democracy, we may assume
that this conviction involves the conception of justice (say that expressed by the
contract doctrine).” (Rawls, 1999: 181; emphasis added) One plausible reason
for him to rely on the conception of justice is that this conception is a fully
developed account of justice that every member of a well-ordered society should
accept when thinking about issues relevant to the basic structure of society. So
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Paul Voice, “Comprehensive Doctrine,” The Cambridge Rawls Lexicon, edited by Jon Mandle and
David A. Reidy, p. 126 (Cambridge University Press: 2015).
28
In PL, Rawls distinguishes several kinds of comprehensive doctrine like partially v. fully, and
reasonable v. unreasonable comprehensive doctrines. For the purpose of this dissertation I will ignore
these details because the point is to demonstrate the idea of comprehensive doctrine, not what a
comprehensive doctrine might be. (PL: pp. 58-66, 175)
29
Samuel Freeman, Rawls, p. 325. (Routledge press, 2007)
30
I distinguish between “public reason” and “public reasons.” Samuel Freeman has explicated the
distinction between these two concepts. (Freeman, p. 387)

50

there is no need to make the political principle the only source for justifying
disobedience. Members of society could use any moral principle associated with
their comprehensive conception so long as this moral principle is connected to a
political conviction that is part of the conception of justice shared with other
members of society.
In TJ, Rawls does not use the term, “moral principle” as the source of
justification but instead uses “political principle.” It is relatively clear that the
scope of what kinds of principles justify disobedience has become narrower. The
new picture is different because the appropriate normative source can only be
political principles within the conception of justice. Rawls also makes a second
slight change of terminology when describing the conception of justice. In TJ he
uses the phrase “the commonly shared conception of justice” instead of “the
conception of justice” in TJCD. (TJ: §55, p. 365) The idea of the conception of
justice now must be “commonly shared.” Because Rawls excludes personal
morality and religious reasons from the role of justifying disobedience, he then
needs to re-characterize actions that he would have formerly called “civil
disobedience” but which were based on reasons that form part of a
comprehensive religious or moral conception of the good. His strategy is to move
these actions into a different category that he calls “conscientious refusal.” In this
Dissertation I do not investigate this category, but Rawls’s strategy reveals that
he is more concerned with the question of what principles can justify civil
disobedience in a well-ordered society. Or in other words, what principles are
appropriate for members of society to use when justifying disobedience in the
public forum?
Given these changes, it becomes obvious that Rawls takes the feature of
being political more seriously in TJ than he did in TJCD. This feature renders his
account of disobedience more constrained in the sense that personal morality
and religious principles alone lack the justificatory force for civil disobedience.
For Rawls personal morality and religious beliefs can “support” actions of
disobedience but they are not reason enough to justify these actions.
What’s more, in TJ, Rawls calls for political principles to do more than
serve as the justification for disobedience; he gives them an additional function. .
Disobedience not only must be justified but also guided by political principles. In
TJ the normative component of being political is articulated as a requirement
that disobedience “be guided and justified by political principle.” (See 3.2.1.1.)
Political principles now have justificatory force and a guidance function for
actions of disobedience. This opens the possibility that the choice of which law to
disobey is not a strategic question. It is also a question of principle for the
disobedients.
Rawls’s discussion of public reason makes this development clearer. The
idea of public reason is complex and here I focus only on the relationship
between this idea and civil disobedience. For Rawls the idea of public reason is
“characteristic of a democratic people: it is the reason of its citizens, of course
sharing the status of equal citizenship.” (PL: p. 213) Rawls articulates a
distinction between public reasons and nonpublic reasons. Non-public reasons
are reasons available for “associations of all kinds: churches and universities,
scientific societies and professional groups.” (PL: p. 220) Therefore non-public
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reasons are reasons for a particular group, not for “a political society and citizens
generally.” (PL: p. 220) As such, they cannot be shared by citizens who, as
individuals, have many different comprehensive views.
These nonpublic reasons raise a question for Rawls’s theory of civil
disobedience: can the disobedients justify their disobedience by presenting their
comprehensive doctrine in a way that supports public reasons in the public
forum? In other words, can nonpublic reasons be offered so long as they play a
supporting role and are not themselves the primary justification for
disobedience? Rawls answers this question in Political Liberalism when
discussing the limits of public reason. He distinguishes two views: the exclusive
view and the inclusive view. The exclusive view is that “the public reasons such a
[comprehensive] doctrine supports may, of course, be given but not the
supporting doctrine itself.” (PL: 247) The inclusive view is the view that allows
citizens, in certain situations, to present what they regard as the basis of political
values rooted in their comprehensive doctrine, provided they do this in ways
that strengthen the idea of public reason itself.” (PL: 247) In PL, Rawls adopts the
inclusive view of public reason.
Rawls’s rationale for the inclusive view is developed through his
discussion of three scenarios. The first two are situated in a well-ordered society
and the third one in a non-ideal society with “a profound division about
constitutional essentials.” (PL: 249) Here I mainly focus on the third scenario.
The third scenario Rawls provides is situated in a non-ideal society in
which
there
is
deep
disagreement
about
the
constitutional
31
essentials. ”Constitutional essentials” is the term coined by Rawls in Political
Liberalism for the purpose of identifying “a class of fundamental questions for
which the conception’s political values yield reasonable answers.” (PL: p. 227)
There are two kinds of constitutional essentials. The first kind concerns “the
general structure of government and political process,” and the second includes
“equal basic rights and liberties of citizenship that legislative majorities are to
respect.” (PL: p. 227)
These two kinds of constitutional essentials are not identical but differ in
two ways. The first difference is that specifications of the first kind of
constitutional essentials can be varied while the specifications of the second kind
involve a relatively small variation. Therefore it could be the case that two
political regimes have different forms of government and a similar list of basic
liberties.
The second difference is rooted in “the principles of justice specifying the
equal basic rights and liberties and the principles regulating basic matters of
distributive justice.” (PL: p. 228; emphasis added) Rawls does not think that all
goods specified in the two principles of justice belong to constitutional essentials.
He excludes the “fair equality of opportunity” from constitutional essentials by
saying “A principle specifying the basic rights and liberties covers the second
kind of constitutional essentials. But while some principle of opportunity is
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He takes the case of abolitionists emancipating slaves and the civil rights movement led by Dr.
Martin Luther King Jr. as paradigms to illustrate the third scenario.
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surely such an essential, for example, a principle requiring at least freedom of
movement and free choice of occupation, fair equality of opportunity (as I have
specified it) goes beyond that and is not such an essential.“ (PL: p. 228; emphasis
added)32
For Rawls the second kind of constitutional essential is specified by the
principles of justice that grant members of society equal basic rights and
liberties and the first kind by the political principles that regulate forms of
government and distribution of wealth and income. It is also clear that Rawls
uses the idea of constitutional essentials to refer to a class of basic questions of
society needed to achieve an agreement through public reasons in the public
forum.
The third scenario is premised on the fact that members of a non-ideal
society may have a deep disagreement with respect to the content of the second
kind of constitutional essentials (the specification of the equal basic rights and
liberties of citizens). In this third scenario some members might appeal to their
comprehensive conception of morality or religious belief in the public forum and
believe that political force supported by their comprehensive conception is one
“among the necessary historical conditions to establish political justice.” (PL: 251)
Is this third scenario inconsistent with Rawls’s explanation of public reason? For
Rawls, members who disagree about the second kind of constitutional essentials
in a non-ideal society remain capable of advocating public reason because
members of the non-ideal society could rely on their comprehensive conception
as the means by which to provide “sufficient strength to the political conception
to be subsequently realized.” (PL: 251)
Rawls’s illustration of the third scenario is important to the subject of this
Dissertation for two reasons: first, this scenario is situated in a non-ideal
society—and hence is relevant to the case of civil disobedience in a transitional
society (the subject of this Dissertation as a whole). Secondly, the two cases
within the third scenario are about the abolition of slavery and the civil rights
movement. Rawls’s position is that in a non-ideal society members might
recognize that their comprehensive conception of justice (morality or religious
beliefs) could support the public reason and, therefore, advance the realization
of political justice.
Rawls’s discussion of the third scenario shows that the limits of public
reason depend on historical and social conditions. But his discussion assumes
that public reason functions in a certain way despite its dependence on historical
conditions and implies the possibility that comprehensive reason can “justify”
(not merely support) disobedience in a restricted sense. Therefore, what justifies
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David A. Reidy, “Constitution and Constitutional Essentials”, The Cambridge Rawls Lexicon, edited
by Jon Mandle and David A. Reidy, p. 142 (2015: Cambridge University Press). [This workable
general structure of government and the political process is itself a constitutional essential, and while a
constitution is just with respect to this essential only to the extent that the government structure and
political process it specifies tends to yield legislation and policies consistent with both principles of
justice, the second principle of justice is not itself embedded or entrenched as a constitutional essential.
Though it sets out requirements of basic justice, it need not, and in Rawls’s view should not be built
into the constitution itself in the way the first principle is.]
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disobedience is not the public reason accepted by members of society but the
comprehensive doctrine held by the disobedients.
Justification of disobedience by the comprehensive doctrines of the
disobedients is restricted to cases such that the reasons provided by a
comprehensive doctrine is the best argument that could be provided by the
disobedients to establish the political conception of justice. The point here is not
how a comprehensive doctrine justifies disobedience but when a comprehensive
doctrine can justify disobedience in the public forum. Justification of
disobedience by a comprehensive doctrine can be acceptable when such
justification is the best argument that the disobedients have for the sake of
establishing the political conception of justice supported by public reason in a
given historical condition. This point becomes clear when Rawls says, “The
abolitionists and King would not have been unreasonable in these conjectured
beliefs if the political forces they led were among the necessary historical
conditions to establish political justice, as does indeed seem plausible in their
situation.” (PL: 251)
This illustration is consistent with Rawls’s position in TJ with respect to
the justification of civil disobedience. Rawls still does not allow a comprehensive
doctrine itself to be the necessary and sufficient reason for justifying
disobedience but grants that it could be the necessary condition for a given
society to realize a political conception of justice in the future.

4.1.2. The communicative function of disobedience becomes more
explicit in A Theory of Justice.
In order to understand the communicative function of disobedience, it is
necessary to distinguish two senses in which disobedience can have a
communicative function. First, disobedience itself is communicative in the sense
that it is a kind of speech act that transmits the communicative content of the
disobedients and aims at engaging others in action. Second, disobedience is a
means for opening a communicative opportunity between the disobedients and
their addressees. The discussion that follows focuses on the first sense.
The communicative function of civil disobedience implies that civil
disobedience is part of a rational dialogue between two sets of parties who have
a significant disagreement about relevant issues. For this reason, performing
disobedience might be a way of expressing one point of view, a way of signaling
one’s sincere conviction, and a way of communicating with respect to an issue
with others who disagree. Irrespective of the purpose for which disobedience is
performed, the act of disobedience is a communicative act that assumes a
background condition of an equal relationship33 between the disobedients and
the addressee (or audience).
In TJCD it is still unclear whether disobedience is communicative or not
although Rawls says in passing that disobedience is a “form of speech.” (Rawls:
1999, p. 182) The phrase “form of speech” could be interpreted in various ways
and the semantic meaning of the phrase encompasses a wide range of activities.
33

The relationship is equal with respect to communication, but of course could be unequal in other
respects. For example, the disobedients might have less political power than those whom they address.
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A “form of speech” could refer to a boring speech given by a speaker whose only
concern is expression of his beliefs and who has no empathy with the audience,
but the same phrase could encompass a sincere attempt to communicate based
on an equal relationship between speaker and audience as the necessary
condition for having a successful speech. In TJCD civil disobedience might be
considered either expressive or communicative.
But the idea of disobedience being communicative is not obvious because
Rawls mentions disobedience as “a form of speech, an expression of conviction.”
This seems to put more weight on the expressive function of disobedience to
emphasize what disobedience can be used for, not what disobedience is.34
The reason for interpreting Rawls’s conception of disobedience as
communicative is that nonviolence cannot be a necessary component of
disobedience if we take disobedience as merely expressive. For example,
disobedients who are only concerned with expressing their rage or anger might
use violent actions to express these strong emotions. This is a familiar
phenomenon in ordinary communication, where the connection between the
expression of anger and violence is well known.
Moreover, it is possible for disobedients to take into account the way that
their actions are perceived by others in ways that are not sufficient for
disobedience to function as communication. Only when the disobedients treat
others (their audience) as their equals does nonviolence become a necessary
component of civil disobedience.
Based on this interpretation we can understand two sentences that
appeared in TJ, but not in TJCD. Rawls ultimately thinks that civil disobedience is
a “form of address,” not merely “a form of speech” and it is a form of address that
expresses one’s “profound and conscientious political conviction.” Such an
expression is also final in the sense that it leaves the audience to decide whether
or not to agree with the disobedients’ appeal. Only by taking the communicative
function of disobedience into account can we explain why nonviolence is an
intrinsic feature of civil disobedience.
I take the communicative function of disobedience as the most important
feature in Rawls’s theory of civil disobedience. Rawls’s insistence on nonviolence
can be best defended as required by the communicative function of disobedience.
Although he situates nonviolence at the definitional level, this should not negate
the role of the communicative function of disobedience in TJ as an explanation of
and justification for the requirement of nonviolence. Section 4.2 will explain the
implication of the communicative function of disobedience in more detail.

34

I explain the difference between communicative and expressive disobedience in the next chapter.
One significant difference is that expressive disobedience does not necessarily embrace the principle of
nonviolence but communicative does. Rawls may not have distinguished between the terms
“communicative” and “expressive” in the same way.
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4.1.3. Rawls has relaxed the justificatory elements in A Theory of
Justice.
In TJ, Rawls relaxed several requirements for civil disobedience from the
formulation he had articulated in TJCD. There are three ways in which he relaxed
the formulation.
First, in TJCD, violations of equal opportunity are appropriate objects of
disobedience only when such violations happen in the economic sphere. But in TJ,
Rawls explicitly mentions that various opportunities can also be appropriate
objects. This includes a wider range of opportunities for performing civil
disobedience.
Second, with respect to the ineffectiveness of normal political appeal,
Rawls does not require disobedients to exhaust all “actual opportunities” for
making an appeal. Instead, whether a valid appeal exists partly depends on
disobedients’ reasonable subjective judgment. And this requirement becomes a
presumption rather than a rule. Under exceptional circumstances, this
requirement no longer applies at all.
Third, in TJ Rawls has changed his view with respect to the extensiveness
of disobedience. In TJCD he took mutual recognition of others’ entitlement to
disobedience in a similar circumstance as one important justificatory element.
But in TJ he becomes less optimistic because of the possibility of causing social
disorder via disobedience.
This change is significant because comparing Rawls’s two texts in terms
of the third justificatory element (the extensiveness of civil disobedience)
reveals the fact that the third element functions as a constraint for the
disobedients. (See Section 2.3 and Section 3.3.3) In TJ Rawls emphasizes that
disobedients should rely on the efficacy of the constitution and avoid the
creation of social disorder; he does not require the mutual recognition of others’
entitlement to disobedience. It is unclear why he made this change. One possible
reason might be that he realizes that more and more cases would qualify as
reasonable given that the first two justificatory elements had been relaxed;
therefore, the third justificatory element needed to play a constraining function
in order to avoid social disorder. Or Rawls might have come to realize the
potential for greater destructive force of civil disobedience if disobedients
spontaneously perform unlawful acts without considering the collateral damages
produced collectively by disobedients’ actions.35

4.1.4. A Comparison between “The Justification of Civil
Disobedience” and A Theory of Justice In Terms of
Constitutive and Justificatory Elements
The following Figure compares his arguments in The Justification of Civil
Disobedience with those in A Theory of Justice.

35

Although cooperation of political allies to initiate disobedience is highly difficult, Rawls still thinks
it is not impossible. He says, “To be sure, an alliance of this sort is difficult to arrange; but with
perceptive leadership, it does not appear impossible.” (Rawls, 1971: 374)
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Figure 9: A Comparison Between TJCD and TJ in Terms of Civil
Disobedience
Rawls’s Arguments

The Constitutive
Elements

Political

Public

Nonviolent

The Justificatory Elements

Objects and
Wrongs

A Theory of Justice
Actions of disobedience need
to be justified by political
principles.
Disobedience is done in
public and is analogous to a
public speech.
Disobedience is a form of
speech and disobedients’
acceptance of legal penalty
and of nonresistance.
A violation of equal liberty
should be serious and a
violation of fair opportunity
blatant. A violation of fair
opportunity is not limited to
the field of economy.

Normal Appeal

Normal appeal has been
proved ineffective and is a
presumption.

Scope of
Disobedience

Takes the destructive force of
disobedience into account in
terms of the stability of the
constitution

“The Justification of Civil
Disobedience”
Actions of disobedience can be
justified by moral principles
and disobedients must have a
political conviction.
Disobedience is a way of
addressing the sense of justice
of the majority.
Disobedience is analogous to a
public speech as a mode of
address and disobedients must
have a sincere attitude.
Rawls does not explicitly
distinguish different standards.
A violation of fair opportunity is
limited to the field of economy.
Normal appeal has been proved
ineffective but Rawls does not
mention normal appeal as a
presumption.
Optimistic view about the
destructive force of
disobedience focusing on the
mutual recognition of
disobedients

4.2. The Communicative Function of Rawlsian
Disobedience
Every theory of disobedience has as its core a set of ideas that
differentiate civil disobedience from other activities (especially ordinary law
breaking). The best way to characterize Rawls’s account of the distinctiveness of
disobedience is to focus on how disobedience becomes a vehicle for transporting
disobedients’ messages to the public, the people who have political power, and
the majority. For Rawls, civil disobedience performs a communicative function in
an asymmetric relationship between the majority and the minority in order to
bring about a change in law and policy. Disobedience is not only an action that
makes some basic issue of justice significant but also an action that engages
others in action in a deliberative process. From the previous discussion, we can
see Rawls’s theory becoming more communication-focused in TJ. He
characterizes disobedience as a mode of address and, implicitly, as a speech act
the illocutionary force of which is a call for action with the intended
perlocutionary effect of actually producing political action.
Every theory of disobedience also needs to account for the relationship
between nonviolence and disobedience. Whether civil disobedience is (or should
be) nonviolent is of practical significance because an action of disobedience is
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the actual means by which messages are transmitted to and thereby impact
others. Nonviolence is also a commonly used criterion to judge whether
disobedience is legitimate, acceptable, and morally permissible. To discuss
whether disobedience is nonviolent is to clarify to what extent actions of
disobedience can legitimately affect others’ legal rights, interests, and
entitlements.
There are two perspectives on the relationship between disobedience and
nonviolence. The first perspective investigates the definitional or conceptual
level thinking as to whether violent civil disobedience is conceptually possible.
The second perspective focuses on a prescriptive question: whether
disobedience ought to be nonviolent. From the second perspective, the
relationship between disobedience and nonviolence is not conceptual or
definitional but practical in the sense that disobedients have a reason for
nonviolent disobedience.
I have explained how John Rawls argues for nonviolence as a feature of
civil disobedience by crystalizing two reasons: the speech-act argument and the
sincerity argument. Rawls’s view is that civil disobedience is communicative and
assumes an equal and bilateral relationship between disobedients and their
audience; this view leads to the conclusion that there is an intrinsic requirement
of nonviolence for civil disobedience. The feature of nonviolence is not only a
definitional element of civil disobedience but also a background condition for
civil disobedience to function as communication.

4.2.1. The principle of nonviolence is a background condition
making a mutual conversation possible and visible.
For Rawls, civil disobedience should be understood as a kind of speech act.
Disobedients say things by performing actions. More precisely, they can express
their points of view, communicate their ideals with others, and pressure the
majority into acting in a certain way—all through the medium of civil
disobedience. Thus, true civil disobedience is a speech act with a particular
illocutionary force. But being a kind of speech act does not itself entail the
conclusion that civil disobedience must be nonviolent.
What makes the principle of nonviolence intrinsic is the communicative
function of disobedience. For Rawls civil disobedience is not merely a sign
expressing certain points of view held by the minority. An action of disobedience
is a vehicle for transporting a message from the minority to the majority.
Therefore, when disobedients consider how to perform disobedience they need
to presume a possibility that a mutually understandable conversation is viable in
which the speaker (the disobedients) takes the audience’s possible response into
account when considering which action is compatible with the communicative
function of their communicative actions.
The speech act argument shows that the disobedients try to make a
difference in two ways, (1) by changing the majority’s judgment on the relevant
question, and (2) by inviting the majority to join in the course of disobedience. It
aims to get members of society involved in the issues of justice to which the
disobedience is a response. For disobedience to play this role, it must respect the
principle of nonviolence. This principle is not only a pragmatic principle for the
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action of disobeying but also a constitutive element of the process of engaging in
a mutually understandable conversation. In other words, this principle is a
background condition for making a mutual conversation possible and visible.
Following this understanding, Rawls says, “Sometimes if the appeal fails
in its purpose, forceful resistance may later be entertained. Yet civil disobedience
is giving voice to conscientious and deeply held convictions; while it may warn
and admonish, it is not itself a threat.” (TJ: § 55, p.366) The reason why
disobedience itself is not a threat is not because it is “civil” nor because
disobedients think violence is wrong but because disobedience is
communication premised on an equal status between the disobedients and the
audience. This is the reason that civil disobedience itself is not a threat.

4.2.2. The Implication of Rawlsian Disobedience in its
Communicative Function
The next step is to discuss the implications of Rawls’s discussion of the
communicative function of civil disobedience for the relationship of violence to
disobedience. First, Rawls’s account of civil disobedience as speech act is
important, not because it directly supports nonviolence but instead because it
entails that disobedience must have a certain “force.” Therefore, if we want to
have a better understanding of civil disobedience, we should pay attention to the
idea of the force created by performing disobedience and check whether such
force is compatible with the communicative function of civil disobedience. I shall
illustrate three different forces associated with three conceptions of
disobedience in the next Chapter.
Secondly, Rawls seems to adopt an intuitive idea of violence. He never
explicitly defines what violence is but takes it as a commonly understood idea. If
we take the notion of communicative disobedience as his major contribution to
the theory of civil disobedience, then, his lack of definition of nonviolence is not a
fatal defect. The aim of Rawls’s theory is not to provide a precise conception of
violence, but to address the question of whether, given our intuitive
understanding of violence, nonviolence is an essential feature of civil
disobedience.
By asserting that civil disobedience is a mode of address and analogizing
disobedience with public speech, Rawls shows that the principle of nonviolence
is an integral part of the practice of civil disobedience. The question is no longer
whether disobedience should be nonviolent or not. From Rawls’s argument civil
disobedience itself must be nonviolent.
The Rawlsian theory of disobedience might seem to be overly idealized
because, when looking at the history of the world, a complete embrace of
nonviolent disobedience is rarely found. Even in the case of Gandhi’s program of
disobedience aimed at the British government, there was strong dissent within
his group about the method advanced by Gandhi.36 For this reason, it might be
argued that the Rawlsian conception of civil disobedience lacks explanatory
power with respect to actual cases that are understood as clear or paradigmatic
cases of civil disobedience.
36

William L. Shirer, Gandhi: A Memoir, Ch. 9, Simon & Schuster Press, 1980.
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Criticizing John Rawls’s theory of disobedience for his failure to discuss
actual cases that are commonly recognized as civil disobedience is not new. But I
believe that Rawls “intentionally” distances himself from evaluating actual
events in the world. For example, he did not mention Gandhi’s case in TJ. He
mentions David Thoreau several times in footnotes.37 What is most surprising is
the fact that he never explains whether his theory of disobedience accounts for
real world instances of civil disobedience. But this is not a defect in his theory,
once we understand the role that his conception of civil disobedience is intended
to play in justice as fairness—that is, in Rawls’s theory of justice.
There are two ideas that are important to understanding the role that
Rawls’s conception of disobedience plays in his theory of justice. First, his theory
is normative in the sense that his articulation of the principle of justice,
fundamental ideas, and the theory of disobedience shows how a conception of
justice can be adopted in a given circumstance. His theory of disobedience is a
part of his overall theory of justice in a well-ordered society. Because that theory
is an ideal theory, there is no theoretical requirement to refer to actual cases and
illustrate the applicability of his theory. Secondly, seeming “critics” of Rawls’s
ideal theory are best understood not as critics but as fellow theorists opening a
door for the further work that connects Rawls’s ideal theory to a non-ideal world.
This understanding of the role of Rawls’s critics does not entail the conclusion
that Rawls’s theory cannot be replaced by other theories (if they can be
demonstrated to offer a more attractive account of civil disobedience); rather,
the point is that criticism of Rawls’s decision to advance an “ideal theory” of
disobedience is insufficient by itself, because this criticism does not and cannot
show that his ideal theory is inadequate on its own terms.
The account of the communicative function of disobedience offered in this
Chapter constitutes my attempt to make Rawls’s theory of disobedience the best
it can be in a way that accounts for what Rawls himself says in both TJCD and TJ.
This account aims to illuminate Rawls’s argument for nonviolence and to show
that this argument is sound. Taking the communicative function into account not
only demonstrates why disobedience is nonviolent but also helps us cast light
onto the possible conditions for having this communicative function. Illustrating
this communicative function also helps disobedients understand what the
guiding principle for their actions generally should be.
The communicative conception of disobedience is one important view,
but it is not the only conception. There are two other alternatives for
disobedients to adopt when thinking about disobedience, that is, the expressive
and the resistant conceptions. I believe that these three conceptions are basic in
the sense that they provide a clearer understanding of the purpose of
disobedience and the relationship between disobedience and nonviolence. The
next Chapter is my effort to develop these three conceptions in theory.

37

John Rawls, A Theory of Justice, p. 364n, p. 368n, Harvard University Press, 1971.
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CHAPTER THREE
Three Conceptions of Disobedience:
Expressive, Communicative, and
Resistant Conceptions
1. Introduction
1.1. A Roadmap of This Chapter
Chapter Two reviewed Rawls’s theory of disobedience and argued that
the best interpretation of his theory emphasizes the communicative function of
disobedience. (See Section 4.2 in Chapter Two.) For Rawls, disobedience has a
communicative function that promotes the possibility of mutual understanding
between the majority and the minority on issues of justice.
But Rawls’s theory is only a starting point. Disobedience can have various
functions via the forces created by disobedients’ actions. For example,
disobedience can function as a channel to express disobedients’ feelings about
controversial policies, and unsatisfied anger at political corruption. 38
Disobedience can also function as a strategy for the purpose of opening the
future possibility of communication between the powerful and the powerless.39
In addition, disobedience can function as a demonstration of disobedients’
sincere belief that injustice is occurring and should be remedied. Different
functions of disobedience intentionally create various types of forces: this
Chapter will investigate the impacting, persuasive, and imperative forces and the
variety of effects these forces have on the public.
This Chapter investigates three conceptions of disobedience: the
expressive, the communicative, and the resistant conceptions of disobedience.
Each conception has its own account of the setting for the relationship between
disobedients and addressees, the force created by disobedience, and the
normative commitment implicit in the justificatory threshold for disobedience. I
characterize Rawls’s theory of disobedience as communicative disobedience
because his deep assumptions about the relationship between disobedients and
38

Protests against corruption can be called anti-corruption protests. For example, in Brazil more than
one million people took part in a protest to demand Brazilian President Dilma Rousseff resign, and
recently in South Korea, an ongoing protest is demanding President Park Geun-hye to resign for her
scandal. See the entry of 2016 South Korean Protests on the Wikipedia
(https://en.wikipedia.org/wiki/2016_South_Korean_protests; Last visited: 2017/05/25)
39
In “Letter from Birmingham City Jail”, Dr. King noted that the purpose of direct action is to create
crisis. He says, “So the purpose of the direct action is to create a situation so crisis-packed that it will
inevitably open the door for negotiation,” See Martin Luther King, Jr., “Letter from Birmingham City
Jail”, Civil Disobedience in Focus (Edited by Hugo Adam Bedau), Routledge Press, 1991, p. 71.
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those whom they address fit the communicative conception. But there are two
alternatives to communicative disobedience: expressive and resistant
disobedience. My task in this Chapter is to outline all three conceptions.
In this Section I will make several points. First, I shall highlight the
limitations on my account and sketch the contribution it makes to the literature.
Second, I will lay out the core questions with which every conception of
disobedience must deal in order to provide a foundational perspective on civil
disobedience. Those questions pave the way for understanding the
distinctiveness of each conception of disobedience. Third, I will preview the
structure of this Chapter.
One fear about disobedience is that it may cause social instability and
thereby make legal rules, ordinances, and social norms less effective. For this
reason, there can always be an objection to disobedience that emphasizes the
value of social order and the importance of compliance with the law.
Investigating the variety of forces generated by disobedience enables members
of society to characterize disobedience and provides a framework for both
officials and scholars who are concerned with disobedience in theory or practice.
And such a study contributes to a better understanding of the relationship
between disobedients and their fellow citizens. So the first contribution of my
explication is to provide a theoretical framework for a variety of cases of
disobedience. In addition, I use the conceptual tools developed in speech act
theory to identify the main force associated with each conception of
disobedience and to reveal the possible relationships between disobedience and
the principle of nonviolence. So far as my research reveals, no prior work
employs this methodology. Therefore, the second contribution of the
Dissertation is to provide a new lens for seeing disobedience as a type of speech
act; this perspective illuminates the effects created by disobedients and imposed
by them upon fellow members of society.
Despite the two contributions mentioned above, my illustration of
conceptions also has limitations. The first limitation is that three conceptions are
“ideal” types. The purpose of the three conceptions is not mainly to apply (or
explain) the actual cases of disobedience but to explain how disobedience can be
understood. Therefore, I explicate these conceptions at a relatively high level of
abstraction. The second limitation is that I do not assume that actual cases of
disobedience must be categorized as fitting a single conception. Performing
disobedience is dynamic; the disobedients can adopt one conception when they
begin to engage in civil disobedience but then switch to a different conception in
response to new circumstances.
While the performance of disobedience is dynamic, the basic structuring
of the performance is not amorphous. My development of the three conceptions
explains how disobedience can be structured. The third limitation is that my
illustrations are not comprehensive. I do not claim that the three conceptions
cover all subjects in the field of disobedience. Instead of building a
comprehensive explication of disobedience, my methodology of explicating each
conception is to target core issues and explain how each conception illustrates
those core issues.
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There are four core questions that each conception of disobedience must
answer. They are briefly listed below, while a detailed description of each
question is provided in Sub-Section 1.3:
1. The Relationship Assumed Between Disobedients and Addressees:
Since disobedience is an action directed toward others, each
conception of disobedience assumes a relationship between
disobedients and addressees. This relationship draws a baseline
that distinguishes different conceptions of civil disobedience.
2. The Force Intentionally Created by Disobedience: Disobedience can
generate intended force (in the sense of “force” in speech act
theory). Each conception of disobedience has an associated
primary intended force and a concomitant primary effect on other
members of society. Therefore, explication of a conception of
disobedience must specify what forces it aims to generate in the
course of action.
3. The Scope of Permissible Actions: Conceptions of civil disobedience
specify patterns of permissible actions. Each conception of
disobedience must identify which actions are permissible within
the normative framework of the conception. The first question for
the scope of permissible actions is to explicate the role of the
principle of nonviolence in each conception: Is the principle of
nonviolence merely strategic or is it a “principled principle”—one
adopted for a nonstrategic reason? The second question is, what
actions are permitted given the relationship between disobedients
and addressees assumed in each conception. And in order to
answer the second question, a prior issue needs to be resolved,
that is, what are “violent” and “nonviolent” actions.
4. The justificatory threshold of disobedience: Each conception of
disobedience includes an explication of its normative
commitments. In other words, each conception is committed to
some understanding of values and to a stance on what wrongs are
appropriate as justifications for initiating disobedience. Each
conception also has to deal with the role and weight of normal
political appeal as a precondition for initiating disobedience.
This Chapter is divided into the following sections which answer these
core questions in the following sequence:
Section 1, the Introduction, is divided into three subsections. Subsection
1.1 provides the roadmap of this Chapter. Subsection 1.2 illustrates the
conceptual tools I use in this Chapter, mainly conceptual tools developed in
speech act theory and the philosophy of action. Subsection 1.3 answers the
second, third, and fourth questions identified above, by identifying the force,
scope, and justificatory threshold associated with civil disobedience.
Section 2 explicates the first two core questions: the assumed relationship
and the main force in each conception of disobedience. There are three
Subsections in Section 2. Subsection 2.1 explicates expressive disobedience,
Subsection 2.2 communicative disobedience, and Subsection 2.3 resistant
disobedience. Each Subsection is divided into two parts. The first part discusses
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the assumed relationship between disobedients and addressees in each
conception and the second part focuses on what force is created by each
conception of disobedience.
Section 3 focuses on the core question regarding the scope of permissible
actions. In order to make the meaning of violent actions clear, Subsection 3.1
aims to illustrate the idea of violence and the components of a violent action. A
typology of violent actions will be provided in this Subsection so as to provide a
clear picture of permissible action in the following discussions. Subsection 3.2
focuses on each conception’s answer to the scope of permissible actions and is
divided into three parts in accordance with the three conceptions of
disobedience.
Section 4 deals with the fourth question, the justificatory threshold of
disobedience for each conception. I explicate what normative value is committed
to each conception of disobedience and implications of their commitments by
using the framework built by John Rawls in A Theory of Justice. (See Section 3 of
Chapter Two.) This Section is divided into three Subsections in accordance with
the three conceptions of disobedience.

1.2. The Conceptual Tools Used in This Chapter
My basic perspective for understanding civil disobedience is based on the
idea that disobedience is a kind of speech act. I have illustrated this idea in the
previous Chapter in the course of explicating the communicative function of
Rawls’s theory of disobedience (see Section 4.2. in Chapter Two) but have not
explained the conceptual tools in detail. This Section aims to fill that gap.
This Subsection is divided into three parts. Part 1.2.1 introduces a set of
conceptual tools in the theory of speech act: the ideas of locution, illocution, and
perlocution. I briefly explain John Austin’s illustrations of these three ideas in
How to Do Things With Words, but focus only on his illustrations of illocution and
perlocution, and apply these two ideas in the context of civil disobedience. The
ideas of illocution and perlocution help to explain the different forces produced
by disobedience and how these forces impact members’ attitudes, thoughts, and
actions. There is a rich, deep, and complex literature devoted to speech act
theory; it is impossible for me to provide a comprehensive discussion of it in this
Dissertation. Instead, I will take Austin’s explications as given and intentionally
pass over philosophical debates unless there is a direct connection between my
analysis of disobedience and a controversy about Austin’s version of speech act
theory.
Part 1.2.2 deals with a conceptual distinction with respect to the effect
caused by disobedience. I distinguish two kinds of effects: intended
consequences and unintended consequences. The purpose of making this
distinction is to show that a defining element of violent disobedience is how its
agents intentionally generate harms.
Part 1.2.3 illustrates two types of disobedience, individual and collective
disobedience, by using two variables: the number of agents and the quantity of
disobedient actions that each agent performs. Those two variables shape four
possible forms of disobedience and identify ideas of individual and collective
disobedience with respect to which the three conceptions of disobedience can be
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situated. These two variables also explain the idea of collectivity in disobedience
and to what extent conceptions of disobedience must deal with issues relevant to
collective actions.

1.2.1. The Idea of Force in Speech Acts
In How to Do Things With Words John Austin develops his theory of
speech acts; one of Austin’s important contributions is his clarification of the
distinction between locution, illocution, and perlocution.40 These three terms are
technical terms that enable a description of how a speaker can intentionally
create force and effects upon hearers.
Locution refers to the actual words used by a speaker: a locution has
semantic content. Locutions have semantic content that (in a normal case) is
communicated to and understood by others. In a simplified way locution refers
to actual words uttered by a speaker. For example, if a speaker utters the words,
“The weather today is very nice,” the locutionary act is the utterance of the
sentence.41
The key insight of speech act theory is captured by Austin’s idea of
“illocution” and the associated notions of “illocutionary force” and “illocutionary
uptake.” Austin uses this technical vocabulary to express the idea that speakers
can “do things with words” and hence that one can act through speech. Thus,
speakers can promise, inform, argue, command, assert, and so forth.
The term “illocution” is used by Austin to identify the force intentionally
created by a speaker through an utterance. As Austin puts it, “I explained the
performance of an act in this new and second sense as the performance of an
‘illocutionary’ act, i.e., performance of an act in saying something as opposed to
performance of an act of saying something.” (Austin: 1997, 100)
Let us take an example to demonstrate the idea of illocutionary acts. John
and Mary are planning to have dinner together. After they decide to cook at
home, they try to agree on what to eat and where to buy food. They decide to go
to a supermarket. However, Mary’s car is broken so she asks if John can pick her
up. John says, “No problem, I will pick you up at 7 p.m. on Tuesday.” Although
John did not say the word “promise,” his saying “I will pick you up” can be
considered an implicit promise to Mary. His saying this is an illocutionary act
which gains force by his uttering the object, “I will pick you up.” What John said
can be paraphrased in the following statement: “I hereby promise you that I will
pick you up at 7 p.m. on Tuesday.” Whether Mary believes John’s promise or not
is a result of the effect of John’s action, not about John’s action itself. However,
whether Mary understands John’s act of promising is relevant to John’s action. It
is about securing the uptake, a topic I shall return to later.
It is also possible for John to make a promise to Mary in less direct ways,
either verbally or through actions that communicate. Continue the example.
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J. L. Austin, How to Do Things With Words, 2d edition, Harvard University Press, 1997.
J.L. Austin, How to Do Things With Words, p. 109, 2d edition, Harvard University Press, 1997.
(…”we summed up by saying we perform a locutionary act, which is roughly equivalent to uttering a
certain sentence with a certain sense and reference, which again is roughly equivalent to ‘meaning’ in
the traditional sense.”)
41
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Mary likes seafood but has no idea of how to cook it. She thinks John might like
seafood, too. When they are standing in front of the frozen seafood in the
supermarket, she asks John, “Do you like seafood?” And John replies, “Sure,” and
asks Mary, “Do you like it?” Mary replies, “Yes, a lot and I especially like salmon.
But I do not know how to cook it.” John replies, “That’s not a problem. Do not
worry about that. The only thing you need to know is how to enjoy the salmon!”
and John puts the salmon into their cart. John’s act of picking up the salmon can
be considered an implicit promise in conjunction with his saying “That’s not a
problem.” By saying those words and placing the salmon in the cart, he has
promised to cook salmon for Mary. If Mary then acts in a way that relies on the
promise—by doing something else instead of cooking dinner—her actions will
indicate that John’s illocutionary act secured “uptake”—she understood and
accepted the implicit promise.
In addition to the force created by illocutionary acts, “perlocution” refers
to the effect of a speech act on a hearer. Austin uses the expression
“consequential effects” to refer to the causal impact of an utterance on a hearer’s
feelings, thoughts, or actions. Using Austin’s words, a perlocutionary act is “the
achieving of certain effects by saying something.” (Austin:1995, 121) Therefore, a
perlocutionary act cannot be successfully performed if there is no consequential
effect upon a hearer’s feelings, thoughts, or actions.
Now let us change the scenario a little bit to demonstrate how John can
perform a perlocutionary act. Suppose that Mary knows how to cook seafood and
John does not like seafood. When Mary asks if John likes seafood, he replies, “I do
not like it.” Unfortunately Mary still wants to cook salmon for dinner. John wants
to stop her plan (cooking seafood at home). So, John says, “I hear that scientific
research has found that salmon products contain varying amounts of heavy
metals and this might cause serious health problems.” After hearing this, Mary
puts the salmon back in the frozen seafood case. It seems like John is simply
making an assertion by saying what he has read, but in fact the perlocutionary
effect may be to frighten Mary and thereby induce her to change her plans about
cooking salmon.
This example highlights the difference between illocution and perlocution.
But this does not mean that illocutionary acts have nothing to do with effects.
Rather, Austin thinks that illocutionary acts have three features relevant to the
effects they produce, and that these features distinguish illocutionary acts from
perlocutionary acts.42
The three effects-related features of illuctionary acts are: (1) Illocutionary
acts aim to secure uptake; (2) Illocutionary acts ‘take effect’ in certain ways,
different from consequential effects produced by a perlocutionary act, and (3)
Illocutionary acts invite a response.
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In fact Austin distinguishes locution from perlocution and illocution in the first place by discussing
whether an illocutionary act can be considered a consequence of a locutionary act (uttering certain
words). His answer is no because he thinks that the uttering of noises may be a consequence of the
movement of the vocal organs, but the uttering of a word is not a consequence of uttering of a noise. J.
L. Austin, How to Do Things With Words, p. 114-115, 2d edition, Harvard University Press, 1997.

66

In order to perform an illocutionary act successfully, the uptake of the
meaning of an utterance and the force of locution must be secured. If a hearer
cannot grasp the illocutionary force of an utterance by a speaker, then the
illocutionary act fails. Of course, illocutionary uptake can fail because the hearer
fails to understand the semantic meaning of the words. If Mary is just learning
English and fails to understand John’s words while they are shopping, then she
will likely also fail to grasp his implicit promise to cook seafood. But she might
understand the semantic content of his utterance, but fail to grasp its
illocutionary force. So when John says, “That’s not a problem,” she might get the
literal meaning but not understand that by saying this he was intending to
communicate a promise. Understanding the promise is what Austin means by
illocutionary uptake. This is why Austin says, “generally the effect amounts to
bringing about the understanding of the meaning and of the force of the locution.
So the performance of an illocutionary act involves the securing of uptake.”
(Austin, 1995: 116)
In order to secure uptake, an illocutionary act also must produce certain
effects. But these effects are not necessarily the consequential effect imposed
upon the hearer by the perlocutionary act. Rather, according to Austin, the
effects are different from the consequences. Austin calls effects produced by a
perlocutionary act “consequential” effects. However, an effect produced by an
illocutionary act is used to refer to the circumstance that, once performed, an
illocutionary act itself has excluded some acts from consideration. Whether such
an effect has been achieved does not depend on whether the hearer successfully
receives the meaning of utterance but on whether the speaker correctly
performs an illocutionary act. For example, John’s act of making an implicit
promise to pick up Mary has excluded him from promising some other act that
would contradict his promise. An act of naming is the example Austin provides.
When I name my second son “Ocean,” my act of naming has the effect of
preventing me from giving my son a different name. (Austin: 1995, 117)
The third feature Austin mentions in terms of an illocutionary act is that
many (but not all) illocutionary acts invite a response by convention. But such an
invitation indeed can be found in many types of illocutionary acts like arguing,
ordering, promising, and suggesting. For example, John’s explicit promise of
picking up Mary and implicit promise of cooking salmon invite John to perform
the promise and Mary to act in reliance on it.43 Austin reminds us that the
invitation of a response is critical to understanding the difference between
illocutionary acts and perlocutionary acts. For example, ordering someone to
obey is different from “getting someone to do something.” John might get Mary to
cook the salmon by making her feel guilty, but her response generated by
feelings of guilt is different than obeying an order. “Getting someone to do
something” implies that other means, above and beyond the illocutionary act,
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For Austin, an illocutionary act that invites one-way responses includes arguing, ordering, promising,
suggesting, and asking to, etc. And an illocutionary act that invites two-way responses includes
offering. What is at stake in the distinction between one-way and two-way responses is that, if an
invitation invites a two-way response, then it requires a second act by the speaker or the third party
which cannot be included in the initial stretch of action. (Austin: 1995, 117)
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were employed. While ordering someone to obey is an illocutionary act, getting
someone to do something is considered a perlocutionary act.
Now that the framework of Austin’s theory of speech act has been
developed, we can consider its application to civil disobedience. This
consideration will focus on the latter two dimensions of forces: the illocutionary
and perlocutionary forces because disobedience frequently does not have the
same explicit semantic content as a locutionary act.44 And even when civil
disobedience involves semantic content (e.g., in the form of a sign or the chanting
of slogans), the key element of civil disobedience is the act of disobedience itself.
It is the breaking of the law that distinguishes civil disobedience from other
forms of protest, such as lawful marching, distribution of leaflets, or the holding
of a lawful mass demonstration in a park. Except in the special case where
disobedience is aimed at a law forbidding the utterance of words and those
words are uttered as an act of civil disobedience, the disobedient act is not a
locution—even if it does communicate.45
This is not to say that disobedience lacks communicative content that can
be understood by those who are witnesses. Acts of disobedience lack semantic
content because such acts are usually not linguistic: in most cases, they do not
involve the use of language. However, disobedience can have communicative
content in one of two ways. The disobedient act itself could be a symbolic
performance—conveying content that could have been explicitly said. In
addition, civil disobedience can be carried out via an utterance the content of
which is legally impermissible. For example, a disobedient could violate a law
forbidding criticism of a high official by uttering a criticism. Putting these cases
aside, disobedience itself has no semantic content. For example, if a disobedient
protests a draft law by burning a draft card or flag, these acts do not themselves
have semantic content. For these reasons, I only focus on the latter two
dimensions of illocutionary force (and ignore the first dimension) because those
two dimensions are critical to explaining what forces can be generated by
disobedience.46
I shall use a hypothetical example to illustrate the illocutionary and
perlocutionary forces in civil disobedience. Continue the example of John and
Mary.
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The locutionary act in disobedience is the act of breaking a law itself. Usually such an action does
not have semantic content. But there might be one case whereby the action of disobeying itself is a
verbal act whose content is meaningful and prohibited by a law. For example, a law prohibiting
members from using highly offensive words might be regarded by an individual as an infringement on
one’s freedom of speech. So that individual begins to say more and more offensive words to test the
scope of the law’s implementation and to contest its validity. In this case the action of disobedience is
the action itself of saying offensive words having semantic content.
45
There is another special case. A nonverbal disobedient act could also be a locutionary act if the
disobedients establish a conventional meaning. So if the disobedients make a public announcement
saying, “When we smash windows during the WTO meeting, we are saying ‘disband the WTO.’” If
someone who has heard the announcement witnesses the protesters smashing windows, they
understand what it means; hence, the disobedient act might create locutionary content. It seems
reasonable to assume that such cases are very rare, and in any event they are not discussed further in
this Dissertation.
46
Austin’s discussion of these three parts of the locutionary act can be found on pp. 95-98.
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John and Mary for a long time have protested a variety of
restrictions on the exercise of a prisoner’s right to vote: if
prisoners want to exercise the right to vote, they must get
permission from the Department of Corrections. However, it is
rare for prisoners to receive permission to vote. John and Mary
have protested the DOC’s wide discretion for a long time but
always fail to induce a change in policy. Both John and Mary
conscientiously believe that the laws illegitimately restrict
prisoners’ opportunities to vote despite the fact that their
entitlement to vote has not been legally terminated. The normal
procedure of appeal has been ineffective because these
measures (such as writing letters) have failed to grab the
attention of the public. After thinking for a while, John and Mary
decide to perform disobedience. They print brochures revealing
classified information and circulate as many of the brochures as
they can to get the majority’s attention. But they fail to attract
the public’s attention effectively. They then decide to hold a
demonstration in which they block traffic and display signs with
graphic images of the mistreatment of prisoners.
Now this example is a case of civil disobedience. John and Mary engaged
in two actions that broke the law: (1) The action of circulating classified content,
and (2) The action of “jamming” traffic. These two actions lack semantic content
because the actions themselves are not utterances. However, in conjunction with
their actions of holding signs and the content in the brochures, their
disobedience communicates content to the public, creates certain forces, and
achieves certain effects. The action of circulating information has an informing
force that aims to generate public acknowledgement of the current
circumstances in prisoner regulations. The action of jamming traffic also has an
informing force but creates effects different from the effects produced by the
action of circulating information. The action of jamming traffic produces the
effect in a more “coercive” way; passengers are physically prevented from
traveling where they wish. While the action of circulating information is an
illocutionary act, the action of jamming traffic is more like a perlocutionary act.
What should be noticed is that the illocutionary force of disobedience is
derived from disobedients’ intention of giving a call for action to the majority. 47
Therefore, disobedients must also secure the uptake of the meaning of
disobedience in order to make the illocutionary act successful. But disobedience
can also be performed as a perlocutionary act that aims to cause consequential
effects upon an audience. One can call for an action by provoking feelings of
sympathy for a particular issue as John and Mary did through the action of
showing graphic images of brutal treatment. Or one can call for an action
through rational discourse to change public opinion, by writing letters or
circulating brochures. So disobedients can aim at three kinds of targets: feelings,
thoughts, and actions.

47

This idea is illustrated in Section 4.2. in Chapter Two.
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I illustrate how disobedience can be analyzed using the distinction
between an illocutionary act and perlocutionary effect in the following Sections.
This hypothetical example aims to explain the basic ideas that emerge when we
apply Austin’s speech act theory to disobedience.

1.2.2. The Distinction Between Intended Consequence and
Unintended Consequence in Disobedience
It is always difficult to determine what result disobedients intend to
create in an actual instance of disobedience because this requires sufficient
information and a correct analysis of the evidence. Members of society are not
only concerned with the content of disobedients’ appeal; they are also concerned
with the consequences that might be produced by disobedience. Thus, the
members might characterize one case of disobedience as “violent” or “brutal”
and emphasize how the act of disobedience generated damaging consequences.
The intuition seems to be that whether disobedience is violent or brutal depends
on whether a consequence caused by such disobedience is damaging.
Let us distinguish between the intended and unintended consequences of
disobedience. It is one thing when disobedients intend to achieve a certain
consequence as a direct result of their course of disobedience and it is another
thing when a consequence is not intended by the disobedients and happens in
conjunction with the contingent conditions that accompany disobedience. 48
Although it is not an easy task to determine what actual intention disobedients
hold in terms of the consequence carried by their action, the existence of an
intention to realize certain damaging consequences allows us to distinguish
between intended consequences and unintended consequences.
It is very common to characterize disobedience as “violent” when violence
occurs during the course of disobedience. But this equation between
disobedience that is accompanied by violence and “violent disobedience” is too
simple. In order to produce a conception of violent disobedience, we need to
explicate the idea of violence, which I will discuss in Section 3.1. One critical
factor of determining violence is the subjective intention of an agent. A violent
action must be intentional. So, whether disobedience is violent also depends on
an agent’s intentions with respect to the consequences that the agent intends to
generate directly by engaging in the act of disobedience. The question of whether
disobedience falls under the conception of violent disobedience depends solely
or simply on whether the disobedience involves damaging consequences.
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Georg Henrik von Wright has a well-developed explication of the distinction between result and
consequence. He says, “By the result of an act we can understand either the change corresponding to
this act or, alternatively, the end-state of this change. Thus, by the result of the act of opening the
window is opening (changes from closed to open) or the fact that it is open.” With regard to the
concept of consequence, he says, “When the world changes in a certain respect it may happen that it
also, by virtue of so-called causal or natural necessity, becomes transformed in a certain other respect.
We then say that the second transformation is a consequence of the first. If the first transformation is
effected through action, is the result of an act, then the second is a consequence of action, is a
consequence of this act.” See Georg Henrik von Wright, Norm and Act, p. 39, Routledge & Kegan
Paul, 1963. I do not distinguish result and consequence but Wright’s definition does influence my
thinking.
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As used here, the phrase “violent disobedience” will be used to refer to
intentionally violent disobedience. For example, a case of violent individual
disobedience occurs if an individual engages in an act of disobedience that
expresses a protest against the WTO policy of free trade by breaking the
windows of shops while engaging in demonstration; in this example, the
disobedient intentionally damages the property of others in order to express
anger. There are cases of nonviolent and individual disobedience where no
violence occurs at all, but for the purposes of illustrating the conception of
violent disobedience articulated here, the key examples are those in which
violence occurs but is not intended by the disobedience. For example, consider a
disobedient who trespasses on property owned by the WTO and during the
trespass, the disobedient is physically attacked by a security guard and shoved
into a window with the consequence that it breaks. In both cases, glass is broken
and hence property is damaged. The conception of violent disobedience
articulated here would not classify the second example as one of violence
disobedience. Rather, the second protest is nonviolent, despite the fact that it
was a but-for cause of damage.49
So far I have contended that the concept of violent disobedience requires
intentionality. Although the phrase “unintentionally violent disobedience” is
consistent with ordinary language usage, I argue that violent disobedience must
be intentional at a conceptual level. In addition, the equation between
disobedience that is accompanied by violence and “violent disobedience” is too
simple because this equation might lead to a conclusion that disobedients should
be responsible for every damaging consequence that occurs during the course of
disobedience. But disobedients should not be considered responsible for
consequences that were neither intended nor foreseeable.
There are two cases standing in the penumbra of the concept of violent
disobedience. Damaging consequences could be generated by disobedients who
can foresee but have no intent to cause that consequence or damaging
consequences could be generated through the action of third parties when
disobedients know violence is very likely to occur.
Before I discuss these two penumbral cases I shall clarify my purpose
here. Reasonable disagreements about these two cases normally exist and such
disagreements are reasonable in the sense that opposing arguments could be
accepted by reasonable persons. My purpose here is to provide the analysis and
explain how these two penumbral cases can be classified using the distinction
between intended and unintended consequences.
Consider a variation on the WTO protest case: suppose that a disobedient
uses a picket sign to beat windows, with the intent of making noise, but knowing
that it is likely that some of the windows will break. Broken windows are a
foreseen but unintended consequence.
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For the purposes of this investigation, I will bracket questions about the nature of causation. The text
refers to “but-for” causation, but the nature of causation is itself disputed and a metaphysically robust
theory of causation might distinguish between counterfactual conditions and cause. See Michael Moore,
Causation and Responsibility (Oxford University Press 2009).
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Let us distinguish two variations of the scenario in this case. Assume that
the disobedient does not realize that the action of beating windows would lead
to broken windows until a window breaks. The disobedient then stops the
action of beating windows. This scenario is the unintended consequence of
disobedience which I categorize as nonviolent disobedience. However, there
could be another scenario such that, after the first window breaks due to the
action of beating, the disobedient realizes that the action of beating breaks
windows. The disobedient repeats the action with indifference to the breakage.
In this second variation, broken windows can be considered to be the moral
equivalent of the case in which the disobedient intended the breakage. This
second variation should be classified as violent disobedience.
The reason for categorizing these two scenarios differently is that it is
very difficult to draw a clear line to distinguish between being able (or unable) to
foresee certain consequences and intentionally producing these consequences.
An intention to cause damaging consequences must include three components.
First, the disobedient must acknowledge that the performed action is capable of
causing harms to others (beating windows can cause broken windows). Second,
the disobedient also acknowledges that certain damaging consequences will
likely occur through actions of disobedience. Third, the disobedient must want
such harm to happen or the disobedient is indifferent to damaging consequences.
The disobedient’s intention in the first scenario only includes the first two
components but lacks the third one. The evidence of his decision to stop beating
windows implicitly shows the lack of the third attitude although damaging
consequences occurred. But in the second scenario the disobedient’s action of
continuing to beat the windows has the three components that constitute
intentionally violent disobedience.
Another penumbral case is intervening action by a third party. This case
is illustrated by the following situation: A protester chants the slogan, “The cops
are pigs,” knowing that the chanting of this slogan is very likely to enrage the
police and provoke a violent response. This protester does not want the cops to
be violent but knows that violence is highly likely. Ultimately, the protester does
chant the slogan and the cops, in fact, do beat him. Based on my illustration
above, if the protester was indifferent to the consequence of getting beaten or
inclined to the possibility of getting beaten for some purpose (getting the
public’s sympathy), then this would be an intended consequence. But it is not
clear whether or not this act of disobedience can be considered violent judging
solely on the fact that he was chanting a slogan with offensive content.
The answer to the question of whether disobedience should be classified
as violent depends on the concept of violence that I will discuss in Section 3.1. In
addition, it is also very difficult to determine whether a protester’s being beaten
should characterize disobedience as violent. Getting beaten is violent but this
fact does not make disobedience itself violent.
From the above illustrations we can see why the term “unintentionally
violent disobedience” sometimes is inaccurate because while the protester had
no intention of getting beaten by cops, this damaging consequence cannot be
attributed to the protester’s action of holding an offensive sign. The protester
might intend to cause a damaging consequence via the action of holding the
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slogan with the offensive content, but our inquiry focuses on whether the action
of communicating the offensive content ought to be considered violent, not about
whether the consequence of getting beaten realized by the intervention of the
third party’s action is violent. An approach to this problem that relies only on the
violence of the consequences would make the characterization of the
disobedience too simplistic.
The discussion of these scenarios shows that a full account of “violent
disobedience” will need to be complex and will require a variety of conceptual
tools and normative theories. My position is that the notion of “unintentional
violent disobedience” is misleading and fails to capture the morally salient
differences between “violent disobedience” and “disobedience with unintended
violence consequences.”
When violent consequences are unintended, then they should not be
attributed to the acts of disobedience for the purposes of legal and moral
assessment of the disobedient acts. The proposition that violent actions must be
intentional does not exclude the fact that nonviolent disobedience can be
accompanied by damaging and “violent” consequences.
The circumstance becomes more complex when disobedience is collective
because of the issues involved in collective intentionality. My investigation of
collective disobedience shall clarify some of the basic questions, but it is not a
full and complete account of the difficult issues raised by collective intentionality.
I address that topic next in Section 1.2.3.

1.2.3. The Idea of Collective Disobedience
In Chapter Two I examined Rawls’s theory of civil disobedience (Section
3.3.3 in Chapter Two) and argued that Rawls was less optimistic about the
destructive potential of civil disobedience in A Theory of Justice than in “The
Justification of Civil Disobedience”; this change reflects Rawls’s belief that
disobedience could destroy the efficacy of a state’s constitution and cause
substantial social disorder. My conclusion was, “In other words, extensiveness is
a function of both the number of disobedient acts, which in turn is a product of
the number of agents and the frequency with which each agent engages in
disobedience.” (Section 3.3.3 of Chapter Two) This analysis is the starting point
for the development of a basic framework for understanding the nature of
collective disobedience.
Let us take the number of agents (disobedients) and the number of
instances in which each agent engages in action for accomplishing disobedience
as two variables that identify the extent of collective disobedience. With respect
to the number of agents disobedience could be performed either by one agent or
by more than one agent. With regard to the number of instances in which each
agent engages in performing disobedience, we can distinguish cases in which
effective disobedience requires only one instance of engagement from those that
require more than one instance. Under these two variables we can have two
types of disobedience: individual and collective disobedience.
Type A is individual disobedience which includes two subtypes: Type A (1)
and A (2). In Type A (1), only one agent performs one instance of engagement. In
this type of individual disobedience, the agent does not have to deal with issues
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of collective action. In Type A (2), one agent performs a sequence of material
actions for achieving disobedience. This form of disobedience is also individual
in the sense that, although the agent must consider how to coordinate the
sequence of actions, he need not consider how to coordinate with other agents.
Type B is collective disobedience which includes two subtypes: Type B (1)
and B (2). Type B (1) involves more than one agent performing one instance of
action for creating significant effects.50 This type of collective disobedience might
be either spontaneous or planned. And, if it is planned, then performance of this
collective disobedience requires agents to deal with issues of collective decisionmaking and possible consequences created by collective actions. Type B (2)
occurs when multiple agents perform multiple instances of actions for
accomplishing disobedience. Often this type is a kind of collective disobedience
requiring a high degree of coordination in order to produce successful
disobedience. The next Figure lists the four kinds of disobedience.
Figure 10: The Type of Disobedience in Terms of Collective Actions

Instance of Action=1
Instance of Action>1

Agent=1
Type A (1)
Individual Disobedience
Type A (2)
Individual Disobedience

Agent>1
Type B (1)
Collective Disobedience
Type B (2)
Collective Disobedience

Agents who engage in disobedience of Type B must consider issues
related to collective actions such as who decides the main method of
disobedience and how to assign a variety of actions to further the aims of
disobedience within a complex network of participants—and similar issues as
well. Type B invites one important question in disobedience: does disobedience
have to be collective in order to be effective? And how does each conception of
disobedience deal with issues arising from collective actions? Answers to these
questions cannot be provided in this discussion. However, I would like to
highlight issues relevant to collective disobedience that must be considered for
each conception.
The first issue concerns the form and structure of collective disobedients.
Disobedients need to determine what form of collective decision-making will be
employed by the group. For example, will the decision-making structure be a
dictatorship or a democratic arrangement? Is it possible to have a dictatorship as
the decision-making structure but still appeal to democratic values?

50

One case of Type B (1) was the protest against illegitimate restriction on the right to assembly in
Taiwan. In Taiwan peaceful assembly needs to be permitted by the police department. During the
Sunflower Movement one group that supported Taiwan’s independence was denied permission by the
political authority to engage in a peaceful assembly and was explicitly denied any future permission.
One young student initiated a protest against this police decision by inviting individuals to be present in
front of the district police department and to force the Commissioner to resign. On 11 April, 2014
hundreds of individuals gathered in front of the police department expressing their anger and shouting
that the commissioner should resign. The commissioner did not resign but apologized for the decision.
This is a case of Type B (1). It involved multiple individuals who performed the same action without
any centralized plan to accomplish disobedience.
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The second issue focuses on the intention of collective disobedients: how
can we determine the main purpose and intention of collective disobedience
given that disobedients have their own individual intentions and purposes?
Some disobedients might have a clear understanding of the aims and goals of
disobedience, while others know less (or even nothing). In that circumstance
how should we determine “the purpose” of collective disobedience? This second
issue includes many significant aspects. Just as l have illustrated the distinction
between intended consequence and unintended consequence in Section 1.2.2,
there is a similar problem in determining whether collective disobedience is
violent or not when highly antagonistic intensity is foreseeable but unintended.
The third issue relevant to the normative status of collective disobedience
is the question of whether participants in collective disobedience are merely a
collection of individual disobedients or can they be considered an independent
agent that assumes collective responsibility? Related to this issue is the legal
liability of collective disobedients. Can a legal system pursue “the legal liability”
of collective disobedients? Or can it only prosecute each disobedient individually?

1.3. Questions that Matter in Conceptions of
Disobedience
1.3.1. The Main Force Generated by Disobedience
Every conception of disobedience must answer a basic question: How
does each conception of disobedience define those who do not participate, so
called “addressees,” in the course of disobedience? This question can be divided
into two sets of sub-questions. The first set concerns the relationship assumed
between disobedients and addressees by each conception. The second set
concerns what force is intentionally created and what effects are imposed upon
the addressees in each conception.
The first sub-question distinguishes three conceptions of disobedience:
the expressive, the communicative, and the resistant conception. Each one
assumes a specific account of the relationship between disobedients and
addressees. And by differentiating three conceptions of disobedience, it becomes
possible to describe how the assumed relationship deals with the principle of
nonviolence.
The second sub-question turns on the nature of the illocutionary forces
and perlocutionary effects that arise from each conception of disobedience.
Disobedience can generate a variety of forces; for example, (1) disobedience can
make a plea that others also become engaged in action, (2) disobedience can
inform the public about hitherto unrevealed or unknown facts, or (3)
disobedience can signal the fact that disobedients might adopt further actions to
protest if certain cases of injustice are continuously ignored. In addition to
generating illocutionary force, disobedience can also cause perlocutionary
effects. For example, disobedience can (1) convince others to accept certain
prescriptive positions about a policy, or (2) generate fear or perceptions of risk
in a political authority and hence cause the authority to act in a certain desired
way. Understanding what forces and effects can be created in each conception
enables an understanding of how addressees might be influenced by disobedient
acts.
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One implication in my analysis is that the question of whether
disobedience is violent or not, although very significant, no longer occupies the
center of discussions about when such disobedience is justified. Nonviolent
disobedience can also create powerful or coercive effects upon those who have
the power to make a difference on a policy question, while violent disobedience
might only cause secondary perlocutionary effects (e.g., inducing fear or anger)
but fail to effect action by the addressees. Conceptual tools developed in the
theory of speech acts allow deeper investigation into how disobedience creates
illocutionary force and causes perlocutionary effects. Therefore, investigating
those two sub-questions enriches discussions of disobedience. And, since the
principle of nonviolence does not occupy a decisive position, the issues
concerning violence are put in a new context. This is the topic in the next Part.

1.3.2. The Scope of Permissible Actions
Every conception of disobedience must also deal with the question as to
which actions are permissible (relative to the conception) and which actions are
forbidden. Answering that question requires us to investigate the further
question of whether the principle of nonviolence is intrinsic to an adequate
conception of disobedience. If it is not, then to what extent can a conception of
disobedience allow violent actions to be performed? In order to answer this
question, we need first to define violence and violent actions.
Actions make disobedience visible in the world. A conception of
disobedience that did not identify the scope of permissible actions would fail to
answer many of the most important questions about civil disobedience. For
example, a conception of disobedience that fails to specify permissible
disobedient acts cannot provide guidance for concrete action in the world.
Disobedients must choose particular actions if they are to engage in civil
disobedience. Civil authorities must make decisions in response to acts of civil
disobedience, including decisions about the maintenance of order and
prosecution of offenses.

1.3.3. The Justificatory Threshold of Disobedience
The last question each conception must answer is the question of the
justificatory threshold for disobedience. Disobedience is an action that must be
justified and each conception of disobedience has its own view on what value
(normative commitment) can best justify disobedient acts.
The justificatory threshold question can be answered by discussing two
more specific questions. First, I shall show what normative commitment is
contained in each conception and how this normative commitment justifies
disobedience. Secondly, I will demonstrate the degree of importance of “normal
political appeal” (that is, the use of the regular channels of political persuasion)
as a perquisite for initiating disobedience. Explicating what actions would be
accepted in each conception of disobedience is not itself sufficient because the
scope of permissible actions does not tell us when disobedience ought to be
chosen as the means for dissent. Therefore, explicating the following two
questions provides an account of the normative grounds associated with each
conception of disobedience:
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1. What is the normative commitment embraced by a conception
of disobedience?
2. What is the function of normal political appeal as a perquisite
for initiating disobedience?

A well-developed conception of disobedience answers these two
questions: the answers make the threshold of disobedience clear. The answer to
the first question is also related to the question of what wrongs are most
appropriate as grounds for disobedience within each conception given that
conception’s normative commitments. It is impossible for me to give a deep and
complete account of these topics but even an incomplete account of normative
commitment can advance the discussion.
The second question considers what role and importance democratic
procedures like voting, public debate, holding hearings, and pursuing legal
remedies should play within each conception of disobedience. My discussion will
show that each conception has its own stance on the question of whether the
moral weight of the values of normal democratic participation should disallow
disobedience and in what circumstances this is the case.
Before I deal with those two questions, I want to clarify my perspective on
a general issue with respect to the justification of disobedience. Two relevant
positions regarding justificatory problems should be distinguished. The first
position is that civil disobedience can be justified by claiming that some wrongs
are morally (or politically) impermissible. And the second position is that civil
disobedience is a right (either a moral right or a political right) that is protected
from interference. The conceptions I discuss in this Chapter can be further
differentiated by asking whether each conception is justification-based or rightsbased. The next Chapter will deal in depth with the question of whether there is
a right to disobey.

2. Three Conceptions of Disobedience: The
Expressive, the Communicative, and the
Resistant Conceptions of Disobedience
This Section lays out three conceptions of disobedience: the expressive
conception, the communicative conception, and the resistant conception.
Section 2.1 focuses on the expressive conception of disobedience. I
investigate the idea that disobedience involves a unilateral relationship between
disobedients and addressees and explicate the illocutionary force created by
disobedience according to the expressive conception. Performance of expressive
disobedience involves the speech act of informing members of society about the
disobedients’ ideas, positions, or emotions.
One important condition for generating success in the expressive
conception is to secure uptake of the illocutionary force that the disobedient act
aims to create. There is no sure and easy way to guarantee that such uptake will
be secured. For example, disobedients in an illegal march might wear a V-mask
(or “Guy Fawkes mask,” popularized by the graphic novel and motion picture
entitled “V for Vendetta”) as part of their disobedient performance. However,
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without additional context, it may be unclear to addressees whether the
disobedients are protesting an anti-masking law or instead are using the V-mask
as a way to express their willingness to engage in revolutionary action (perhaps
similar to the actions performed in the graphic novels or by Guy Fawkes himself).
There is no guarantee that the illocutionary force of disobedient action will
secure uptake: the addressees may misunderstand and if they do, then the
speech act may misfire.
Section 2.2 illustrates the communicative conception of disobedience.
This section crystallizes the main ideas in the communicative conception of
disobedience by explicating the bilateral relationship between disobedients and
the audience, the idea of warning force generated by communicative
disobedience, and the idea that persuasion is the desired perlocutionary effect of
civil disobedience. Compared to expressive disobedience, communicative
disobedience places greater emphasis on the creation of perlocutionary effects in
the form of a change in beliefs by addressees. For this reason, the communicative
conception emphasizes non-coercive acts of disobedience and the persuasive
force generated by such acts.
Section 2.3 explicates the resistant conception of disobedience. Unlike the
previous two conceptions, resistant disobedience assumes a two-layer
relationship between disobedients and addressees which includes the political
regime and public officials. The main force created by resistant disobedience is
imperative force in the sense that disobedients command their addressees to do
certain actions and the perlocutionary effect generated by this form of
disobedience is coercive.

2.1. Expressive Disobedience
2.1.1. The Assumption of A Unilateral and One-Way Relationship
between the Disobedients and Addressees
The expressive conception of disobedience (hereinafter expressive
disobedience) takes disobedience as a means to express the disobedients’ beliefs,
emotions, opinions, and concerns in a broad sense. Therefore, actions of
disobedience have the function of informing addressees of what is at stake for
disobedients when they perform an act of disobedience.51 One distinctive feature
of this conception is the assumption of a unilateral relationship between the
disobedients and the addressees of disobedience. This relationship is unilateral in
the sense that disobedients express their emotions, feelings, or ideas in a way
that does not require a response from others. This relationship is different from
a bilateral relationship (in which there is a two-way interaction). Expressive
disobedients do not necessarily expect a response from the addressee. In a very
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Cass Sunstein and Edward Glaeser distinguish two types of signals. In the first type, disobedients
express that they are displeased with the governing authority. And in the second type, disobedients
seek to provoke the authority to signal its own bad character. Sunstein and Glaeser’s article focuses on
the second type of signaling effect and so they aim at building a model to explain how disobedients
find “the sweet spot” in a way that actions of disobedience can cause damaging effects to “elicit a
forceful response” and yet not so damaging as to make authority’s forceful response justified. See
Edward Glaeser and Cass Sunstein, “A Theory of Civil Disobedience,” in the SSRN Database
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2625273; Last visit: 2016/12/16).
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narrow sense, the addressee assumed in expressive disobedience stands in a
passive position to the disobedients: an addressee is someone who is capable of
receiving messages from disobedients. This aspect of the relationship between
the disobedient and the addressee is similar to the relationship between a
performer and the performer’s audience: in a traditional theater performance,
for example, the players do not interact directly with the audience.
The following questions focus our attention on the factors that make
expressive disobedience unilateral. Is there really a unilateral relationship
between expressive disobedients and the addressee? Or could it be a bilateral
relationship? For example, expressive disobedience aims at self-disclosure,
making internal mental states of the disobedient visible to the others. If so, it
seems the assumption of “others” is necessary in expressive disobedience which
makes this relationship bilateral, at least in a weak sense. The answer to these
questions is that the unilateral relationship between expressive disobedients and
their addressees focuses on one-way expression by the disobedients that does
not require a response from the addressees. We can specify a distinction
between two kinds of audiences to make this clear. A passive audience witnesses
a performance but does not participate. An active audience also witnesses the
performance but, in addition, engages in interaction with the performers. An
active audience in the context of civil disobedience is a group of people who are
in a dialogic process with the disobedients. Expressive disobedience is unilateral
because it involves one-way communication between disobedients and
addressees.
Expressive disobedience does not necessarily assume an inter-subjective
relationship between disobedients and addressees because interactive or
dialogic communication is not the main purpose in expressive disobedience.
However, the unilateral relationship does require that disobedients predict how
their disobedience might be perceived by addressees and this prediction takes
into account the means of expression. The perception of disobedience can be
affected by which forms of disobedience are chosen. What makes this
relationship unilateral is that the consideration of the addressee’s role is
secondary. Expressive disobedience is concerned with the appropriateness of
the act for expressing the views, ideas, and opinions of the disobedient. The
expressive function can be obtained without entering into a relationship with the
person to whom the expressive speech act is directed. For example, one can
express one’s belief or feelings with a signed public statement, or the wearing of
symbols; actions like these are common means to expressive disobedience.52 In
the case of signing a public statement, the unilateral nature of the expression is
made clear by the fact that the person who signs does not need to know who will
read the statement and the reading can occur at a place and time so removed
from the signing that no interaction is possible.
Based on this unilateral relationship, another implication of expressive
disobedience is that disobedients are not required to reveal their identity or to
perform disobedience in public. Expressive disobedience is consistent with
52

Gene Sharp has provided a very useful map for using various types of disobedience. See Gene Sharp,
The Politics of Nonviolent Action Part Two: The Methods of Nonviolent Action, Porter Sargent
Publishers, 1973.
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secrecy, either by hiding disobedients’ identities or by performing disobedience
in a non-public place. For example, graffiti on public property is a way of
expressing one’s views and ideas. But an expressive disobedient does not have to
reveal his identity in order for the addressee to see graffiti. For example,
disobedients might “tag” (create graffiti) late at night and thereby create graffiti
without disclosing their identities. Expressive disobedience could be like a oneway mirror: disobedients see how the addressee reacts while the addressee does
not know who is watching them. It is characteristic of expressive disobedience
that it can be performed without disclosure of the identity of the disobedients.

2.1.2. The Disclosing Force Created by Expressive Disobedience
As analyzed above, expressive disobedience aims to express the
disobedients’ emotions, ideas, positions, or disapproval of policies or laws;
expressive disobedience functions to inform addressees of the disobedients’
internal mental states. The force created by expressive disobedience could be
characterized as “informational” but a more accurate description would be
disclosing force.
Disclosing force refers to the idea that expressive disobedients
intentionally express their mental states to others. I have explained that such a
disclosure assumes the existence of others without inviting a response from
them. The effect intentionally created by this disclosing force is to make an
impact on the addressees’ mental states (or feelings), thoughts, or actions. In
order to successfully create the impacting effect, expressive disobedients have to
secure the uptake of their disclosive speech act. This requires that the
addressees grasp that the disobedient acts express the mental states of the
disobedients. For example, if the witnesses to an unlawful protest march
perceive the march to be a religious celebration, the disclosive force of the march
would not have secured uptake and the expressive act would have misfired.
What is the perlocutionary effect at which expressive disobedients
characteristically aim? Let us use the phrase “impacting effect” to describe the
reaction that expressive disobedience seeks to elicit. The etymology of “impact”
illuminates this characteristic. The word ‘impact’ as a verb literally means to
bring one object into contact with another. It originally comes from Latin
“impactus,” meaning to push into, dash against, or thrust at and usually
accompanies an antagonistic relationship.53 Successful expressive disobedience
creates an impacting effect that shapes the addressee’s emotions and beliefs. For
example, consider an unlawful demonstration that includes a disobedient
holding a picket sign with a photograph of a bloody and violent image while
chanting the slogan, “No more war.” The disobedient discloses an inner state
(horror at the violence of war) and the disclosing force thereby impacts those
who witness the demonstration. If the disobedients are successful, then their
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See the entry for ‘impact’ in the Online Etymology Dictionary which gives the etymology as "press
closely into something," from Latin impactus, past participle of impingere "to push into, dash against,
thrust at." The etymological explanation of impact should not be confused with the definition of the
word. To understand its etymological source is to understand where this word comes from, not how it
is defined. (http://www.etymonline.com/index.php?term=impact&allowed_in_frame=0); Last visit:
12/21/2015.
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addressees will come to share (or partially share) the disobedients' feelings and
beliefs about the war.
Expressive disobedients aim at impacting the addressees’ mental states,
but how can this aim be achieved? Successful expressive disobedience must
secure the uptake of communicative content intended to be conveyed by the
performance of disobedience. There are several ways for expressive
disobedience to secure uptake, including (1) symbolic action, and (2) explicit
symbolic content.
First, expressive disobedience might be performed symbolically in such a
way that the meaning within the symbolic action is secured by a conventional
understanding of an action. For example, a particular color might be used to
symbolize one’s political position and through repetition this association could
become conventional. For example, the color “orange” was used by disobedients
in the “orange revolution” in the Ukraine.54 The mass action of wearing the same
color in the course of an unlawful assembly can communicate the beliefs and
emotions of those who disobey.
Second, expressive disobedience can be performed in conjunction with an
explicit verbal action whose content itself is legally impermissible. When
expressive disobedience is accompanied by semantic content conveyed by
actions like holding a sign or circulating brochures or posters, the securing of
uptake may be more reliable: the intended disclosure is made explicit in words.
When expressive disobedience is accomplished by symbolic actions and
disconnected from semantic content, then securing the uptake may be more
difficult, because the addressees are required to infer the nature of the
disclosure. For example a “Black Lives Matter” protest might include
disobedients simulating death by lying down in a public place: if this action is not
accompanied by explicit semantic content (in the form of signs or chanted
slogans), witnesses of the protest might not understand what message the
protesters intend to convey.
While securing uptake is an important task, expressive disobedience does
not have to invite a response or performance from others. This fact seems to
contradict the idea that the purpose of performing disobedience is to bring about
a change in laws or policies. To be clear about this, expressive disobedients can
have an intention of changing the law but this ultimate aim is not identical to
their immediate intention to create an impact on their audience. Laws can be
changed via the impacting effect created by disobedience but the effect itself
results from targeting the addressee’s emotions, feelings, or beliefs.
We can now focus on the impacting effect imposed upon the addressee in
more detail. The impacting force can be convincing or coercive, depending on the
context of performing expressive disobedience. For example, when a huge group
of individuals hold picket signs showing photos with images of blood as part of a
protest against their government’s foreign policy, the impacting force generated
by this group is coercive in the sense that their government cannot reasonably
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ignore the appeal provided by these individuals. However, the impacting effect
can be convincing. For example, when a group of reliable professionals sign a
public statement against a construction plan for a nuclear plant, their action is
likely to be convincing and non-coercive.55
Given this understanding of the illocutionary force and perlocutionary
effect associated with expressive disobedience, we can make an important
observation about the relationship between this conception of disobedience with
violent actions and damaging consequences. While expressive disobedience has
the disclosing force, it does not necessarily make the perlocutionary effect
coercive. The perlocutionary effect in expressive disobedience can be convincing
or coercive depending on the specific context of expressive disobedience. And
when expressive disobedience is performed via an offensive or violent action, we
can assume that it creates coercive force. Violent actions are likely to be
perceived as threatening, and the effect of the threat may be coercive.

2.2. Communicative Disobedience
2.2.1. The Bilateral Relationship between Disobedients and
Audience, and Its Implication
The communicative conception of disobedience is inspired by Rawls’s
theory of civil disobedience. Recall that Rawls explains that civil disobedience is
“a mode of address,” which is supposed to be performed “in the public forum.”
And, Rawls continues, “care must be taken to see that it is understood.” (TJ: §57,
p. 376)
The basic feature for communicative disobedience is a bilateral
relationship between disobedients and the audience. Communicative
disobedience is situated in a two-way relationship in the sense that the
disobedients recognize the equal status of those who have decided not to
participate in disobedience; an active audience consists of autonomous subjects
capable of making judgments and engaging in actions. Members of society who
are addressed not only receive information passively but also are capable of
actively participating in the course of communication. This bilateral relationship
entails that certain reactions of those who are not involved in disobedience are
required for disobedience to succeed; this provides a decisive reason for
disobedients to adopt a principle of nonviolence. (I shall analyze the connection
between communicative disobedience and nonviolence in Subsection 3.2.1.)
This bilateral relationship also indicates the fact that mutual recognition is
a critical condition of communication. Communicative disobedients do not take
those who have not decided to participate in disobedience as a mere passive
55

This case usually would be considered a lawful form of protest in the United States. However, in
other contexts the action of signing up could be illegal. For example, in Taiwan there is an Act of
Administrative Neutrality the aim of which is to regulate the exercise of administrative power and to
prohibit certain patterns of conduct that might result in an unfair competition favoring one political
party. Those who are subjected to the Act of Administrative Neutrality include professors, who work in
an academic institute sponsored by the government. Therefore, when academic professionals sign a
declaration of their support or opposition, their actions could be subjected to penalty. For this reason,
an action that would be considered a normal political appeal in the United States could be an act of
civil disobedience in Taiwan.
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audience but instead invite them to make their own decisions in response to
disobedience. Therefore, communicative disobedience does not deprive the
audience of the capability to make a final judgment but instead treats them as
autonomous participants in a dialogic process.
In expressive disobedience, participants consider how disobedience
would be perceived by the addressee.
By contrast, in communicative
disobedience, participants take up the question as to whether a performance will
create a future possibility of mutual understanding between communicative
disobedients and their audience. This bilateral relationship assumes that the
audience is capable of understanding the point of disobedience. The role of the
audience is not secondary; instead, the audience is primary in the sense that
interaction between disobedients and addressees is the point of communicative
disobedience. For this reason, communicative disobedients must consider the
following two factors to assure that their disobedience will be understood: first,
communicative disobedients must recognize how the point of disobedience will
be understood by the audience, and second, the disobedients must consider how
their disobedience will enable future communication between the disobedients
and the audience.
How the point of communicative disobedience can be recognized relates
to the question of how communicative disobedience as an illocutionary act can
secure the uptake of action and create an appropriate perlocutionary effect in an
audience. I shall deal with this question in the next Section.
And the question of how communicative disobedience can pave the way
for future possibility of communication is related to the scope of permissible
action, a topic I deal with in Section 3.2.2 in Chapter Three. But here we should
understand that communicative disobedience itself is communicative and can
also be used for opening further communication. While its performance can
facilitate the possibility of future communication, communicative disobedience
itself must be communicative in conjunction with the maintenance of an active
audience’s participation in a dialogue and with an insistence on the audience’s
autonomy of final judgments. Following this understanding, communicative
disobedience as an illocutionary act constitutes an invitation for a response from
the audience. I shall also deal with this question in the next Section.

2.2.2. Warning Force and Persuasive Effect Generated by
Communicative Disobedience
Communicative disobedience as an illocutionary act generates warning
force. That is, communicative disobedience is a warning from disobedients to
their fellow members of society. Sometimes the distinction between the
disclosing force and warning force blurs because in particular cases,
disobedients may intentionally engage in multiple illocutionary acts.
The component of sincerity helps us distinguish disclosure and warning.
Unlike the disclosing force, the warning force generated by communicative
disobedience originates from the fact that disobedients believe that some issues
must be taken into account by other members of society to avoid the continuance
of injustice. It is not sufficient merely to disclose the existence of some cases of
injustice and to make an impact upon others’ feelings or beliefs. Communicative
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disobedience aims at disclosing the existence of injustice and calling for action to
repair or eliminate the wrongful state of affairs. The warning force comes from
the fact that performance of communicative disobedience is a reminder from
those who have recognized the significance of some injustice to those who have
not recognized it: the act of warning assumes that it is not too late to take action
to intervene and correct or ameliorate the injustice.
Communicative disobedience is a warning but not a threat. Of course,
unlawful behavior can communicate a threat, either implicitly or explicitly. But if
the speech act is a threat and not a warning, then the behavior is outside the
category of communicative civil disobedience. The difference between a
warning and a threat is that a threat functions as a notice to the audience that
certain circumstances would likely occur if one does not follow what one is told
to do. A threat is inconsistent with communicative disobedience because a threat
negatively influences the audience’s autonomous status and causes an impact on
an individual’s actions regardless of the individual’s attitude or thoughts, all of
which contradict the assumption of a bilateral relationship in communicative
disobedience. In a nutshell a threat is used to force or coerce certain action,
while a warning is not.
While the disclosing force aims to provoke certain emotions, ideas,
messages, or images in the addressee, the warning force aims to exemplify and
demonstrate the disobedient’s sincere attitude to make the possible effect
carried out by communicative disobedience noncoercive. Insistence on a sincere
attitude facilitates realization by the audience that the warning force comes from
the disobedient’s considered judgments, secures the uptake of communicative
disobedience, and assures that the means adopted by communicative
disobedience minimizes unexpected coercive effects. One way to demonstrate a
disobedient’s sincere attitude is the self-disclosure of identity and another way is
to explicitly communicate the acceptance of possible punishments.
The “free the nipple” movement is an example of communicative
disobedience. When the supporters of this movement upload and publicize their
photographs of women participating in disobedience of laws forbidding the
display of women’s breasts, they communicate their viewpoint to others who
may reject or have failed to consider the issue of bodily equality; these
disobedients express their belief that these actions are unjust by revealing their
identities. This act of self-revelation does not require the members of the
audience to know the precise identities of particular disobedients. The point of
the campaign is not to shock the audience but to communicate a message
concerning gender equality via showing the body in a way that challenges
conventionally accepted social interactions.
This movement might be
understood as expressive, but actually it should be seen as communicative. The
key to the difference is the aim of the disobedients—to express inner feelings
and beliefs (expressive) or to convince the audience of injustice and thereby to
effect social change (communicative).
Communicative disobedience must invite a response from those who
have not participated in the disobedience while a response is not inherently
necessary in expressive disobedience. Recall that the invitation of a response is
distinct from perlocutionary effect. The response invited by communicative
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disobedience is the action that ought to be taken to stop the injustice in question,
but the perlocutionary effect brought about by communicative disobedience is
the persuasion of the audience to accept the disobedients’ stance on the issues at
hand.
Communicative disobedience can be understood as involving four steps:
(1) Communicative disobedience sends a message that creates warning force,
alerting the public to the existence of injustice; (2) The warning force does not
constitute a threat; the warning secures uptake by making the audience aware of
injustice and not by creating fear of harmful consequences should there be
further acts of disobedience; (3) Communicative disobedience invites its
audience to respond by taking actions to ameliorate the existence of injustice;
and (4) The audience’s response is triggered through a perlocutionary effect,
persuasion that prompts a change in the audience’s beliefs or affective attitudes.
The perlocutionary effect generated by communicative disobedience is
persuasive effect (in other words, the effect of convincing members of the
audience to change their beliefs or affective attitudes). Persuasive effect not only
comes from arguments that are well-organized and explained but also relies on
successfully securing uptake in conjunction with disobedients’ sincere attitudes.
What makes communicative disobedience effective is not just the strength of the
reasons offered for opposing an injustice, but also the creation of a non-hostile
conversational environment that invites future interaction between disobedients
and those addressees who are not yet convinced but who might be persuaded in
the future.
We should understand that the desired persuasive effect cannot be
achieved through threats made by disobedients. Intentional coercion plays no
part in true communicative disobedience. Communicative disobedience mainly
aims at changing audience’s thoughts (in particular their judgments about
injustice) but does not aim directly at a change in their emotions or their actions.
The response invited by communicative disobedience would be the result of
successful achievement of the persuasive effect upon the audience’s beliefs. I am not
saying that communicative disobedience cannot aim at prompting an audience to
act or at changing a law or policy. Rather, I am saying that the way to trigger
these changes must be through a persuasive effect. In a nutshell, communicative
disobedients aim to engage others in actions via the speech act of warning of the
existence of injustice, which, in conjunction with the sincere attitude of the
disobedients, has a persuasive effect upon the audience’s thoughts.

2.3. Resistant Disobedience
There is a third conception distinctive from expressive and
communicative conceptions of disobedience: this is the resistant conception of
disobedience (hereinafter “resistant disobedience”). This Section shall illustrate
only the essential points of resistant disobedience. My purpose is to outline the
idea of resistant disobedience so that we can more clearly contrast this
conception with the other two conceptions of disobedience.

2.3.1. The Two-Layer Relationship in Resistant Disobedience
The distinctive feature of resistant disobedience is a two-layer
relationship that distinguishes two types of addressees: (1) a political regime
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that governs the society of which resistant disobedients are members, and (2)
people who occupy political offices with the capability of implementing a law or
policy in question. The political regime is the primary addressee in resistant
disobedience and political officials stand in a secondary role. I shall illustrate this
two-layer relationship below.
With regard to the political regime, resistant disobedience treats the
political regime as the responsible agent to whom the resistant disobedients
address their appeal. A political regime is a set of political institutions shaped by
a variety of rules (formal and informal) that assign individual agents roles in
realizing the goals of the institution. These rules also structure the interactions
between individuals and the institution (via its agents) in terms of distribution of
rights and duties. The political regime (and the individuals who comprise it) are
the target of the messages sent by resistant disobedients.
The political regime is not like a natural person who physically exists and
has cognitive abilities that enable moral reasoning. Characterizing the political
regime as the recipient seems to be a metaphor that resistant disobedients use to
appeal to those who occupy a position or office that gives them the capacity to
change an unjust law or policy. However, this is not the analysis that is presented
here. While there is still dispute about the nature of a state (or political regime),
it is undeniable that a collective group can act and bear the responsibility for
what has been wrongfully done in the past. To represent the political regime as
the addressee is not based on the assumption that political regimes have the
same capacities as actual people but is instead based on the claim that a
collective group can bear the responsibility for wrongs that cannot be attributed
to individual actions and that such regimes have the capability to perform
actions.
In addition to taking the political regime as the primary addressee,
resistant disobedience also takes those who occupy political offices as secondary
addressees. I shall use the term ‘the politically powerful’ to refer to this group. It
is not clear in the abstract whether disobedients should treat the politically
powerful as a passive audience (like the addressee in expressive disobedience)
or an active audience (like the audience in communicative disobedience). There
is no definite answer to this question in the abstract because it requires
background information about the nature of the politically powerful in particular
circumstances.
The differentiation between the political regime and the politically
powerful indicates one basic feature of resistant disobedience: resistant
disobedience itself includes sets of combinations in terms of the unilateral and
bilateral relationship I have articulated. Therefore, under the name of resistant
disobedience, there might be a variety of subtypes which I do not investigate in
this Dissertation.
Several additional features of resistant disobedience should be mentioned.
First, identifying to what degree the political regime has the capability to
respond to disobedients’ concerns and in what way it might respond is essential
for resistant disobedience because this determines the degree to which the
attitude towards the political regime by resistant disobedients is antagonistic. If
the capability of responding to fundamental disagreement within the political

86

regime is higher, then the antagonistic attitude should be less strong, and vice
versa. Therefore, we can say that this political capability determines the degree
to which the attitude towards the political regime by resistant disobedients is
antagonistic.
The disobedients’ attitude also determines whether the
relationship between resistant disobedients and the political regime is bilateral
or unilateral. Thus, the capacity to respond and the resultant action determine
whether resistant disobedients should treat the political regime as an
autonomous and responsible agent.
Second, the relationship between disobedients and the politically
powerful might be either unilateral or bilateral. Deciding which it is creates a
decision point within resistant disobedience with respect to how to treat the
politically powerful in society. As with the previous discussion of the
antagonistic attitude towards the political regime, resistant disobedients may
also hold the same attitude towards the politically powerful. An antagonistic
attitude towards the politically powerful involves a complex combination of
factors. I cannot address this topic now but can only indicate that such an
attitude would determine, at least partly, how cooperation between the
politically powerful and resistant disobedients would develop in terms of dealing
with injustice. For example, if the politically powerful are deemed to be capable
of sincere communication, the resistant disobedients would rule out some
intensive methods of disobedience because the use of such methods could block
future conversational possibilities; similarly, regarding officials as potential
partners in future communications would result in constraints on the use of
potentially destructive forces by resistant disobedients. On the other hand,
taking up a unilateral relationship could lead to a radical form of disobedience
and unleash destructive forces. When discussing the role of the principle of
nonviolence, this decision point will become more significant.
Thirdly, resistant disobedients do not necessarily communicate with
other members of society who are politically powerful. This means that resistant
disobedience can be organized and performed by a small, elite and closed group.
This is very common when resistance is organized in a quasi-militant form or as
a secret rebellion.
By examining the two-layer relationship between resistant disobedients
and the addressees, we can conceptualize four subtypes of resistant
disobedience.
Figure 11: Types of Resistant Disobedience
Relationship with The Political Regime
Unilateral
Bilateral
Relationship
with The
Politically
Powerful

Unilateral

Unilateral/Unilateral

Unilateral/Bilateral

Bilateral

Bilateral/Unilateral

Bilateral/Bilateral

With this typology in place, I shall explicate the conceptual difference
between resistant and communicative disobedience.
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Communicative disobedience assumes only one layer of audience in the
bilateral relationship including all members of society, but resistant
disobedience assumes two layers of audience in the relationship, making it more
complicated in nature. (See the table above in Figure 2.)56
A bilateral relationship assumes equality between the disobedients and
the audience in communicative disobedience, while the relationship in resistant
disobedience is asymmetric in the sense that the political regime oversees the
coercive mechanisms of social control, including the police, law enforcement,
and military force, whereas disobedients usually have no control of similar
coercive mechanisms. This asymmetric relationship shapes the ways in which
resistant actions can be adopted by resistant disobedients and also plays a role
in situating the principle of nonviolence in the resistant conception.
Communicative disobedience is not necessarily collective (see Section
1.2.3 in Chapter Three) but resistant disobedience must be collective. The twolayer relationship makes resistant disobedience face the question of how to view
the political regime as a collective agent that is responsible for injustice. This
question also triggers the need for organizing multiple actions and agents within
resistant disobedience. Communicative disobedience need not take into account
issues relevant to collective actions (such as the decisionmaking process and the
problem of coordination), but resistant disobedience must consider these issues.
The collective nature of resistant disobedience is one of its key features.
Two dimensions of the collective nature of resistant disobedience are
mentioned here. The first dimension of collectivity is that the two layers of the
relationship pose a question for resistant disobedients: how should disobedients
interact with those who occupy offices in the political regime but are distinct
from the regime itself? Resistant disobedience must deal with the problem of
collectivity within the political regime: resistant disobedients consider
interaction between the individual and collective levels of the regime. The
second dimension of collectivity emerges within the group of disobedients. When
resistant disobedience appears as a social movement, as it usually does,
attracting increasing numbers of members of society to participate, the problem
of collectivity becomes urgent; this urgency arises because large numbers of
disobedients create problems of cooperation and coordination.
The two-layer relationship makes interactions between disobedients and
addressees more complicated and dynamic in various ways. Theories of
collective action are required to develop a deeper understanding of how
resistant disobedience works in general and how it targets the political regime in
particular. In addition to this, my analysis also paves the way for building further
conceptual tools to understand how resistant disobedience might transform
from one subtype to another. For example, in a very simplified world it might be
reasonable to assume that disobedients could adopt a bilateral relationship with
the political regime and a bilateral relationship with the politically powerful. We
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The fact that all members of society are communicative disobedience’s audience entails the
impossibility of a limited version of a communicative conception of disobedience. Such a conception
must be general in the sense that disobedients do not distinguish between the audience and nonaudience.
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could test whether this assumption is empirically correct or not. My
conceptualization of types of resistant disobedience can provide a basic theory of
the relationship between expectations of political stability and mutual trust
among members of society.
Taking the political regime as the primary addressee raises various
questions of collectivity. Is the political regime merely a collection of individuals,
who actively participate in governance? Or can such a regime be considered as
an independent agent? Positing a two-layer relationship facilitates the
investigation of collective action in the field of disobedience. Theories of
disobedience have not investigated this topic, but John Rawls’s discussion in TJ
can serve as a bridge between political philosophy and philosophy of action. In
that discussion, Rawls considers the destructive force of civil disobedience.
Unlike communicative disobedience, which embraces the principle of
nonviolence as the background condition for having a genuine and successful
communication, resistant disobedience takes a pragmatic view toward the
principle of nonviolence. (See 3.2.2 and 3.2.3 in Chapter Three.) The political
capability of the regime to absorb dissent determines how resistant disobedients
treat the political regime of their society.
Resistant disobedience also has the potential to transform into more
radical forms of action that would overthrow the political regime. Whether
resistant disobedience will become an extreme form of political action such as
revolution depends on the disobedients’ attitude towards the legal and political
system and the political capability to respond to fundamental disagreements in
the political community.

2.3.2. The Imperative Force Generated by Resistant Disobedience
Imperative force is the main force intentionally generated by resistant
disobedience. The term ‘imperative’ should be understood to be the idea that
disobedients command their addressees to act in a certain way. What resistant
disobedients express is neither merely a request nor a wish but instead is an
order backed by a threat.57 Disobedients threaten to take actions that will make
things worse for their addressees. Although resistant disobedients and their
addressees are not situated in a hierarchical relationship, resistant disobedients
intentionally attempt to occupy a normatively superior position in order to issue
an order to their addressees. For example, disobedients engaged in mass protest
can claim to express popular sovereignty and hence the moral authority to
require the political regime or officials to act in a certain direction.
Another point about imperative force is that disobedience is for the
purpose of inducing the addressees to perform a certain action. Successful
performance of the disobedient action results in uptake of the command
expressed by resistant disobedience. So, achieving successful resistant
57

(“As a first formulation, let us say that whether someone makes a threat against Q’s doing an action
or an offer to Q to do the action depends on how the consequence he says he will bring about changes
the consequences of Q’s action from what they would have been in the normal or natural or expected
course of events. If it makes the consequences of Q’s action worse than they would have been in the
normal and expected course of events, it is a threat; if it makes the consequences better, it is an offer.”)
See Robert Nozick, “Coercion,” p. 447.
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disobedience requires that the disobedients secure the uptake of their command
through expression of the undesirable consequence that will occur absent
compliance. A strike is one mechanism that can generate imperative force. The
point here is not about which form of disobedience can generate the imperative
force but how resistant disobedience can secure uptake and convey the
threatened consequence in order to influence the addressees’ actions.
The perlocutionary effect accompanied by resistant disobedience is
coercive in nature: for example, resistant disobedience might create fear that
provides a motive for compliance by targeted officials. Although perlocutionary
effect might not be successfully achieved, resistant disobedience aims to
motivate addressees to obey by performing disobedience that puts the
addressees on notice of a threat.
The commanding force and coercive nature of perlocutionary effect in
resistant disobedience can be illustrated by three examples: (1) the movie Selma,
(2) the case of “Tank Man” in the 1989 protest in China, and (3) Gandhi’s Salt
March in India.
In the fictionalized version of historical events in the movie Selma, Rev. Dr.
Martin Luther King, Jr. learns that a white man, Reverend James Reeb, was killed
by white supremacists, and initiates a telephone conversation with President
Lyndon Johnson.58 In the movie, Dr. King says, “Now I am glad to hear that you
called Reverend Reeb’s widow, sir. That is very fine and it is right. I only wish
Jimmie Lee Jackson’s family would have received the same consideration from
their President. We won’t sit idle while you wait another year or two to send this
bill [The Voting Right Act] up at your leisure. That should be clear by now. We
will continue to demonstrate until you take action, Sir. And if our President won’t
protect our rights, we will take this fight to court.” While Dr. King adopted the
peaceful march to protest the denial of black people’s voting rights, his
conversation conveyed imperative force: the President must make the Voting
Rights Act an immediate priority. What is implied in this conversation is that
undesirable consequences would follow if the President refuses to take action.
The desired perlocutionary effect in this case is that the President takes actions
to ensure the passage of the Voting Rights Act.
The case of “Tank Man” provides another example of commanding force.
When citizens gathered in Tiananmen Square in China to protest in favor of
democracy, the Chinese Communist Party brought in a row of tanks to disperse a
crowd of angry protesters. One man stepped out in front of the tanks in order to
stop them. This man was unidentified and therefore, the Western media simply
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To be clear the movie Selma is criticized for incorrectly representing President Johnson as not
wanting to advance the Civil Rights Act and implicitly agreeing to wiretap Dr. King’s personal
conversations. See Joseph A. Califano Jr., “The Movie ‘Selma’ has a glaring flaw,” The Washington
Post, 2014/12/26. (https://www.washingtonpost.com/opinions/the-movie-selma-has-a-glaringhistorical-inaccuracy/2014/12/26/70ad3ea2-8aa4-11e4-a08534e9b9f09a58_story.html?utm_term=.82ce795e8676) and David Kaiser, “Why You Should Care That
Selma Gets LBJ Wrong,” in Time, 2015/01/09 (http://time.com/3658593/selma-lbj-history/). But Scott
Calonico in the Atlantic provides a different view. See Scott Calonico, “What LBJ Really Said About
Selma”, in The Atlantic, 2015/03/05. (http://www.theatlantic.com/video/index/386962/what-lbj-reallysaid-about-selma/)
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called him “Tank Man.” The Tank Man’s action, standing alone, was purely
nonviolent and in the context of protesting the tanks’ movement, his action
created an imperative force for the tank drivers—to stop their tanks—with the
intended perlocutionary effect of inducing this behavior via the tank drivers’
realization that the tanks cannot move without running over Tank Man.

(Source: Wikipedia. Photo by Jeff Widener of the Associated Press)59
The final example is the case of the Salt March led by Mohandas Gandhi.
The Salt March was a nonviolent protest against the British salt monopoly and
salt tax. Gandhi initiated a 24-day, 240 miles long march from his ashram to the
coastal town of Dandi along with a group of specially-chosen followers. Upon
reaching Dandi, Gandhi broke the salt laws by making salt, thereby setting off a
nation-wide salt-making civil disobedience campaign. The march was a direct
action against the salt tax and the law prohibiting the production of salt outside
of British-authorized salt-making operations. The point of the Salt March and the
subsequent civil disobedience campaign was not only to communicate that the
salt tax and monopoly were unfair but also to inspire the people of India and
exemplify their will to gain independence from Great Britain. The force created
by the Salt March was a command—stop the tax and monopoly—and the
perlocutionary effect was generated by demonstrating the willingness of the
countless number of followers who supported the Salt March and participated in
the subsequent civil disobedience campaign.60
These three cases show that the illocutionary force created by resistant
disobedience is imperative; resistant disobedience is addressed to the political
regime or the politically powerful and requires them to act in a certain way.
Imperative force and perlocutionary effect are connected in three ways.
First, the imperative force of resistant disobedience aims to produce action by
the addressees. Unlike expressive disobedience which involves disclosing one’s
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Jeff Widener’s biography can be found in Wikipedia (https://en.wikipedia.org/wiki/Jeff_Widener ).
This digitalized picture is taken from Wikipedia. (https://en.wikipedia.org/wiki/File:Tianasquare.jpg )
60
See William L. Shirer, Gandhi: A Memoir, Ch. 7, Simon & Schuster Press, 1980.
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mental states, emotions, or feelings, resistant disobedience need not disclose the
inner states of the disobedient. Nor does resistant disobedience require noncoercive communication.
Second, the performance of disobedience is not by itself sufficient to
secure the action-inducing perlocutionary effect. In order to induce the
addressee to perform some action, resistant disobedience must ensure that
damaging consequences would follow if the content of the command is not
satisfied. Resistant disobedients must secure uptake of the likely consequences
of failure to satisfy the command conveyed by disobedience.
Third, resistant disobedience intentionally affects addressee’s actions.
Resistant disobedience may successfully invoke certain emotional responses in
addressees or change the addressees’ beliefs, but this is not the main
perlocutionary effect sought by resistant disobedients. The main desired effect is
to successfully direct the addressee’s actions. Affecting the addressees’ feelings
or thoughts can be the means to secure compliance but it is not a necessary
component of the perlocutionary effect that is the aim of resistant disobedience.

2.4. A Comparison of the Three Conceptions of
Disobedience
Now that the picture of these three conceptions of disobedience is
complete, a comparison can be found in Figure 12. While this comparison is not
comprehensive, it provides a basic framework for understanding how
disobedience can vary, for instance, in the relationship between disobedients
and addressees, the type of force disobedients intentionally create, and the
effects imposed upon the addressees.
Figure 12: A Comparison of the Forces Created by Disobedience
Conception

Assumed
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Illocutionary
Force

Invitation of
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Disobedience

Unilateral
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Force

Not
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Nature of
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Effect
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OR
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Non-Coercive
AND
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My illustration of the three conceptions of disobedience creates a new
lens for analyzing the nature of civil disobedience. For instance, looking at the
assumed relationship in conjunction with the force generated by disobedience
reveals how disobedients frame the relationship between themselves and those
to whom they express, communicate, and resist. This new lens enables us to
understand that the way that disobedients conceive of their treatment of other
members of society is a critical factor in determining the nature of disobedience.
It also opens up a new context in which to study disobedience by applying the
conceptual tools of speech act theory to civil disobedience.
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Whether actions are peaceful and nonviolent or violent and chaotic is not
the only factor that determines the nature of civil disobedience; even a peaceful
march can be a case of resistant disobedience because of the force it generates.
For example, I take the Selma-Montgomery March led by Dr. King to be a case of
resistant disobedience because this act of disobedience has a very clear goal, that
is, to pressure President Lyndon B. Johnson to obtain passage of the Voting
Rights Act. Although nonviolence is of critical importance in disobedience,
analyzing the relationship and force generated by disobedience gives us
conceptual tools to explain disobedience in a more dynamic way.
One implication of my analysis is that the principle of nonviolence is not a
necessary element of the concept of civil disobedience. Only communicative
disobedience takes the principle of nonviolence as an intrinsic component. Once
the conceptual connection between nonviolence and civil disobedience has been
severed, the role of the principle of nonviolence can be re-situated and
contextualized. My analysis situates the principle of nonviolence in the
discussion of the scope of permissible actions. The next Section deals with this
issue.

3. The Scope of Permissible Actions Within Three
Conceptions
This Section focuses on the scope of permissible actions—that is, what
actions are permitted in the course of disobedience. To deal with this question
appropriately, I shall explain the idea of violent action and provide a typology of
violent disobedience in Subsection 3.1. Then I will illustrate how each conception
of disobedience specifies the scope of permissible actions in Subsection 3.2.

3.1. A Note on the Idea of Nonviolence before
Investigating the Permissible Actions within Three
Conceptions of Disobedience
The question of permissible actions requires a preliminary understanding
of violent actions. The idea of nonviolence is used in various ways in the context
of civil disobedience. For example John Rawls in TJ made a significant
contribution to understanding the relationship between civil disobedience and
nonviolence. (See Section 3.1 in Chapter Two.) Some scholars have mentioned
“restrained” disobedience, identifying civil disobedience as an action of selfgovernance without aggression.61 And some theorists argue that violence is not
conceptually incompatible with civil disobedience. Given the range of positions,
there is conceptual space for “violent disobedience” but an open question of
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Both David Lefkowitz and Kimberley Brownlee have this tendency. Brownlee refutes Rawls’s
strategy of making nonviolence part of the definition of civil disobedience and sees the principle of
nonviolence more as a practically preferable form of action. See Kimberley Brownlee, Conscience and
Conviction- The Case for Civil Disobedience, pp. 21-24 (Oxford University Press).
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whether violent disobedience is ever justifiable and if it is, under what
circumstances.62
The position I take is that the question of whether violence is
incompatible with civil disobedience is one which ought to be situated within the
conception of disobedience itself. Therefore, the question becomes: which
conception or conceptions of civil disobedience embraces the principle of
nonviolence as an inherent feature of the conception? A prior question concerns
the nature of violence and violent actions. Once we have an account of violence,
we can analyze what position violence holds in each of the three conceptions.
My aim is to give a typology of violent action. By providing this typology
of violence, I believe that a picture about violence and nonviolence comes into
sharper focus. I use John Morreall’s account of violence to identify the core
feature of violent actions as an intentional effort of “getting at persons”—a
phrase that is explained below. Then, I will demonstrate the components that
constitute a violent action. Finally, regarding civil disobedience, I draw a basic
typology of violent actions that can be used in the course of disobedience.

3.1.1. John Morreall’s Definition of Violence
In The Justifiability of Violent Civil Disobedience, John Morreall explores
the nature of violence by differentiating “to do violence to a person” and “to do
violence to a thing.”63 (Morreall, 1976: 37) The fundamental nature of violence is
that “acts of violence are always acts which ‘get at’ persons.” (Morreall, 1976: 37)
Actions can get at persons by creating physical force directly against them. A
classic example is to cause bodily injury by striking the person with a fist. In
addition to physical force, violence can also be done by creating a non-physical
force to diminish someone’s autonomy, to coerce someone’s action, or to
disrespect someone’s right to own and control property. (Morreall, 1976: 38)
Based on Morreall’s account of the nature of violence we have three kinds
of violent actions that ‘get at’ persons. The first kind is actions that cause
immediate bodily injury or death. The second kind is actions that diminish one’s
autonomy through coercion. The third kind is actions that disrespect one’s right to
own and control property. These three kinds of violent actions could be
considered as the concept of violence in a broad sense, but they do not include
actions that degrade (or undermine) one’s dignity. For example, hate speech and
humiliating a specific person or a particular group is also conventionally
considered a kind of verbal violence, but is not included in the three types.
The following Figure explains Morreall’s idea of violence.
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John Morreal, “The Justifiability of Violent Civil Disobedience,” Canadian Journal of Philosophy,
Vol. 6, No. 1, pp. 35-47 (1976).
63
Id.
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Figure 13: Morreall's Idea of Violence and Corresponding Patterns of
Actions
Types of
Violence
Patterns of
Actions

Type 1:
Caused Bodily
Injures

Type 2:
Diminished
Autonomy

Killing/ assaulting

Kidnapping/extortion/
blackmailing/
threats

Type 3:
Disrespected
Property
Damaging private
(or public)
property/
trespassing/
Theft

Unexplained Type:
Deteriorating
Humiliating/
cursing/
disgracing/ verbal
abuse/bullying

3.1.2. The Components of A Violent Action
Morreall’s work leads to several points within the idea of violence.
First, violence must be done via action. For this reason, I do not
distinguish the violence from violent actions in my discussion. Furthermore, I
take the categories of violent actions and nonviolent actions as mutually
exclusive and exhaustive: all actions are violent or nonviolent and no actions are
both. Hence, by identifying the characteristics of violent actions, we also identify
the characteristics that nonviolent actions lack.
Second, violent actions can generate force against individual persons and
property directly via physical contact or indirectly by non-physical contact.
Regarding the force against someone’s body, there is a close connection between
violent action and coercive action. While violence and coercion are conceptually
different, they overlap in many cases. For example, the act of kidnapping is both
violent and coercive, but the act of damaging someone’s property need not be
coercive. Coercion aims at diminishing someone’s freedom and responsibility.
Therefore, Type 2 violence in Figure 13 overlaps with coercion.64
Third, violent actions must be intentional in the sense that a harm to a
person or property must be part of an agent’s actual intention. A person not only
has the intention of doing an action, X, but also a purpose of creating an injury
via X-ing. So identifying X as a violent action entails that an agent intends a
harmful result caused by X-ing. While this point may be debatable, it excludes the
possibility that an action that inadvertently causes harm can be a violent action.
Therefore, an agent’s intention to cause harm is a constituent element of a
violent action. For the purpose of this discussion, I will ignore discussions in
philosophy of action about the nature of intentionality itself. However, there is a
significant controversy in civil disobedience: should actions which foreseeably
cause collateral damage be treated as the equivalent of violent action for the
purposes of analyzing justifiable civil disobedience? For example, a sit-in is
usually considered nonviolent. But if a sit-in foreseeably prevents the provision
64

The modern articulation of coercion can be traced back to Robert Nozick’s discussion of coercion.
He provides a list of necessary and sufficient conditions to judge the proposition that one coerces
another. I shall ignore the complicated discussion of the idea and components of coercion because it is
not relevant to the current topic in this Dissertation. Robert Nozick, “Coercion,” in Philosophy, Science,
and Method: Essays in Honor of Ernest Nagel, Sidney Morgenbesser, Patrick Suppes, and Morton
White (eds.), New York: St. Martin's Press, 440–472.
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of ambulance service to a sick or injured person, the question arises whether the
sit-in should be treated as nonviolent. The idea of intentionality is distinct from
the notion of foreseeability; foreseeability does not entail intentionality. I argue,
the intentionality of violence includes three types of subjective attitudes. First
agents must believe that their action is capable of harming others. Second, agents
must believe that harm will probably result from their action. Third, agents must
want or desire the harm to occur. The idea of foreseeability lacks the third
attitude, which distinguishes foreseeability from intentionality.
Based on these points, we can provide an operational definition of
“violent action.” A violent action is an intentional action performed by an agent
whose intention is to do X and to create a force, either against another person or
property belonging to someone else for the purpose of causing bodily injuries,
damaging property, or depriving someone of a moral entitlement including
autonomy or dignity.
Figure 14 explains this definition.
Figure 14: Basic Components of A Violent Action
Intentionality
Actions having
results or
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3.1.3. A Typology of Violent Actions That Might be Adopted in the
Course of Disobedience
Based on my idea of violent action, we can provide a typology of violent
disobedience. Violent disobedience can be classified as one of the following five
types.
Type A involves using lethal action that aims to cause death. One classic
pattern is assassination. Type A usually takes the form of an action directly
causing loss of life or unrecoverable bodily injuries. It should be noted that selfimmolation is another kind of violent disobedience under this category because
such an action also causes the loss of life but “the victim” is not another member
of society but is instead the disobedient. Suicide bombing aims at the death or
injury of others with the foreseeable or intended consequence that the suicide
bomber will also perish. Type A also includes two other patterns of actions. One
is actions that are intended to cause death but fail to do so. The actions of
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actually causing death and intending to cause death are both included in Type A.
Another pattern of action in Type A is mayhem—actions that aim at grievous
bodily injury that might result in death.
I shall explicate each conception’s position connected with Type A. Only
expressive disobedience allows for Type A violence and it does this in very
limited circumstances. The other two conceptions exclude Type A as components
of justifiable disobedience. The reasons for these conclusions are presented in
the next section. Type A can be coercive or non-coercive, depending on the way
in which disobedience is actually performed.
Type B is non-lethal action that causes bodily injuries. Forms of Type B
include hitting and other forms of battery that fall short of mayhem. Unlike Type
A, Type B is usually accompanied by some degree of coercion although the
degree might be mild.
Type C is action that can cause harms to intangible interests. For example
defamation and humiliation are forms of Type C. This type also includes some
forms of “electronic disobedience.” The term electronic disobedience refers to
any type of disobedience in which the disobedients use electronic technology as
a way to perform disobedience. One familiar form of electronic disobedience is a
Denial-of-Service attack (DoS), making computers or Internet service unavailable
to users. While DoS is more like Type D, damaging property, some electronic
disobedience is more like Type C. For example to humiliate someone on the
Internet is relevantly similar to in-person humiliation. Another example of
category C is website defacement.
Type D is action that causes some damage to property. Vandalism would
be an example of Type D.
Type E is the violation of autonomy through coercion.
blackmailing, and extortion are examples of Type E.

Threats,

The following Figure illustrates these five types of violent actions in
disobedience.
Figure 15: A Preliminary Typology of Violent Actions in the Course of
Disobedience
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3.2. The Permissible Actions That Could be Adopted in
Each Conception
Section 3.1 provided the framework for understanding the idea of violent
disobedience. Now I examine the scope of permissible actions for each
conception of disobedience. This question of scope can be broken down into
three subquestionsThe first subquestion asks whether violent actions are
consistent with the relationship that exists between disobedients and addressee.
The second subquestion concerns the role of the principle of nonviolence within
each conception, and the third subquestion focuses on the scope of violent action
that is permitted by each conception.

3.2.1. The Scope of Permissible Action in Expressive Disobedience
To consider the scope of permissible action in expressive disobedience,
one starting point is to take into account the unilateral relationship between the
disobedients and the addressee to see whether it would exclude violent actions
As I have explained, expression is not identical to communication in that
expression does not have to take the addressee into account, except as a witness
to an expressive act. People can express their points of view in a variety of ways
by using verbal expressions, gesturing, and physical actions without considering
whether the addressee is capable of responding. It is not uncommon for people
to use various forms of violence to express their anger, emotions, and ideas. The
main force generated by such expression is to make an impact on others’
perceptions including their attitudes, normative commitments, or emotions and
so forth. Expressive disobedience permits the conceptual possibility of violent
actions because such actions can express disobedients’ feelings, attitudes, and
ideas.
The unilateral relationship that characterizes expressive disobedience
functions as a filter determining which types of action are acceptable. This
unilateral relationship does not allow all types of violent actions to be
considered appropriate means in the course of disobedience because the aim of
disobedients is to create a successful expression.
Success in expression assumes that what is expressed can be correctly
perceived (whether or not the correct perception actually occurs) and this
further requires that expressive disobedients consider how the addressee
perceives disobedience. Expressive disobedients must consider their addressee’s
capability to understand their expression and they need to maintain conditions
that enable recipients to perceive what is expressed. These assumptions
constitute the minimal condition for conducting successful expressive
disobedience, which I call the condition of addressee’s perception.
This condition filters out the types of violent actions that are inconsistent
with expressive disobedience. First, it filters out Type A, the lethal actions,
because this type will not meet the condition of addressee’s perception. Using
lethal action and intentionally causing death by performing disobedience entails
destroying the addressee as a person capable of receiving and understanding the
message. When the disobedients adopt lethal actions, they no longer take those
who are killed or seriously injured as the addressee but treat them as the means
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to express their feelings. This is inconsistent with the condition of addressee’s
perception.65 So lethal actions are inconsistent with expressive disobedience.
While expressive disobedience rejects lethal actions as permissible, it
does allow Type B, non-lethal but intentional acts that cause physical harms, as
permissible insofar as the condition of the addressee’s perception is not violated
by the non-lethal act. To be clear, I am not saying that non-lethal actions should
be considered as available methods for expressive disobedients, all things
considered. I am saying that addresses can correctly perceive what disobedients
aim to express through their use of violent but non-lethal actions. This does not
entail that all non-lethal actions are justifiable, but it reveals the fact that
expressive disobedience can lead to brutal conflict if there is no other constraint
condition for choosing the forms of disobedience. The imposition of an
additional constraint condition is the next topic that I discuss.
Expressive disobedience might adopt non-lethal actions in two ways. The
first way focuses on using some members of society as the means of expression
directed at others. The second way aims at causing suffering by the addressees
of disobedience. I examine each of the two ways in turn.
First, expressive disobedience might treat some members of society as
the means for expressing disobedients’ message to others. This version of
expressive disobedience does not take all members of society as the addressee of
disobedience, but instead addresses some members. This version of expressive
disobediencecan lead to polarization among members because it distinguishes
between members as addressees and members used for expression, resulting in
the denigration or disrespect of some of them
Second, expressive disobedience might treat the addressee as the target
of non-lethal actions with the aim of inflicting suffering on the addressee for
expressive reasons. For example the expressive disobedients might believe the
addressee should feel the same pain as those who have suffered from unjust
actions by the current regime. Let us take one hypothetical example. Assume the
country X maintains whipping as a punishment and members of society
challenge this punishment on the grounds that it violates human dignity. These
members of society had appealed to the majority but the majority intentionally
ignored this issue, and the political parties choose not to correct the violation of
human rights for political reasons. Disobedients, aiming to communicate to those
in power that whipping is dehumanizing, whip a political official who has
authority to abolish the caning law but who lacks sympathy for those who have
been whipped and who fails to understand the violation of human dignity that
whipping creates. In this scenario the whipped official is both the addressee and
also the target of non-lethal force. The point of this example is not to justify the
use of non-lethal actions but instead to explain why the nature of expressive
disobedience is consistent with non-lethal actions. Whether such actions are
morally permissible, all things considered, is a separate question.
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There is one exception in lethal actions. An action of self-immolation can be allowed to be adopted
in expressive disobedience because such an action does not aim to get other persons seriously injured.
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The analysis above shows that expressive disobedience is consistent with
non-lethal force. This raises a question with respect to the role of the principle of
nonviolence for expressive disobedience. This form of disobedience can lead to
violence unless the fully-specified conception of expressive disobedience
explicitly incorporates normative principles that define the scope of permissible
actions. For example, the conception might incorporate a principle of
proportionality that would rule out non-lethal force unless such force was a
reasonable response to a grave evil. Or the conception might include a principle
of equality that rules out treating some members of society as the means for
communicating to other members.
The same analysis also applies to three other types of violent actions:
injury to intangible interests such as privacy or reputation; injuries to property;
and violations of autonomy. The condition of the addressee’s perception only
excludes the permissibility of lethal actions which render expression to the
addressee impossible.
While violence is not excluded by the nature of expressive disobedience,
nonviolent disobedience usually is practically preferable for tactical reasons.
Nonviolent expressive disobedience is more likely to be effective than violent
expression.
Erica Chenoweth’s recent work in political science addresses the question
of whether nonviolence is more effective than violence.66 This work suggests that
using nonviolent methods is more effective than using violent methods because
nonviolent methods are associated with lower “barriers” to disobedient action.
In this context, a “barrier” is an obstacle to or cost of disobedience. One kind of
barrier is physical. For example, violent disobedience may impose a cost in the
form of risk of serious injury by the disobedient.67 Similarly, nonviolent
disobedience may face lower cognitive barriers than violent disobedience
because “the participants in nonviolent action do not have to override the many
cognitive inhibitors there are to offense of violence in the typical human brain.”68
These two reasons are plausible but they do not establish a necessary
connection between disobedience and nonviolence. Instead, these are practical
considerations for disobedients. Such considerations are especially salient to
collective disobedient action. Because nonviolent disobedience faces lower
barriers, it is more likely to attract greater numbers of members of society to join
a disobedience movement. Expressive disobedience can be performed via an
individual agent or via a group of agents. In the case of group expressive
disobedience, it may be the case that physical barriers only apply to some
disobedients. For example, in the previous case of whipping, the physical barrier
of using a whip only applies to some disobedients while others might bear the
cognitive cost associated with causing physical harm to another human being. If
66

See Erica Chenoweth and Maria J. Stephan, Why Civil Resistance Works: The Strategic Logic of
Nonviolent Conflict, Columbia University Press, 2011.
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Chenoweth mentions four kinds of barriers: (1) physical, (2) commitment, (3) informational, and (4)
cognitive. See Erica Chenoweth’s speech at Gerald R. Ford School of Public Policy, University of
Michigan, 2015/09/09. (http://fordschool.umich.edu/video/2015/erica-chenoweth-why-civilnonviolent-resistance-works )
68
Id.
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expressive disobedience takes the form of collective disobedience (see Section of
1.2.3 in Chapter Three), these barriers become significant considerations for
disobedients’ determination as to which tactics will achieve successful
disobedience. For this reason, the lower barrier of physical training and moral
cognition associated with nonviolent disobedience becomes practically
important only when disobedience requires extensive actions or numerous
participants.
These reasons for preferring nonviolence to violence do not create a
necessary connection between disobedience and nonviolence. However, they do
reveal that nonviolence can be adopted as a basic pragmatic principle for
disobedience: nonviolent disobedience usually (but not always) provides a more
effective means to the ends of expressive disobedience.

3.2.2. Communicative Disobedience and the Scope of Permissible
Action
Now we turn to the question of the scope of permissible actions within
the context of communicative disobedience. As I have already discussed (Section
2.2 in Chapter Three), communicative disobedients take their addressees as
persons to be persuaded by reasons and treat them as the disobedients
themselves would want to be treated if their roles were reversed. The
relationship between disobedients and audience is bilateral in the sense that
disobedience is a kind of communication between them.
One important feature in communicative disobedience is that
disobedients see the audience as responsible agents who are capable of making
their own final judgments in terms of issues raised by disobedients. Based on
this feature and the bilateral relationship, the principle of nonviolence is an
internal component in communicative disobedience due to its function of making
real communication possible.
Whereas expressive disobedience includes a condition of the addressee’s
perception, the communicative conception of disobedience includes the condition
of the audience’s equal status. Communicative disobedients not only have to
consider how an audience perceives the meaning of communicative
disobedience but also must maintain the audience’s capability to make their own
judgments. Therefore, communicative disobedients cannot engage in actions that
injure or harm their audience but instead must act in a way that is consistent
with an equal relationship between disobedients and audience, treating the
audience as the disobedients would want to be treated. This condition of the
audience’s equal status requires communicative disobedients to adopt the
principle of nonviolence as a conceptual component of their understanding of
their role as communicative disobedients.
Under the condition of the audience’s equal status, we can examine how
communicative disobedience filters out some types of violent action but leaves
the status of other action types undetermined or indefinite.
Type A violent action is undoubtedly excluded from the communicative
conception because adopting such actions will defeat the condition of the
audience’s equal status. And Type B is also excluded from communicative
disobedience because non-lethal actions degrade the audience’s equal status by
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making those who are the target of non-lethal actions a tool for the achievement
of the disobedients’ communicative ends.
Type E is also excluded from communicative disobedience because any
means that aim to eliminate one’s autonomy deprive the audience’s capability of
making their own final judgments. In this context, physical coercion is prohibited
and non-physical coercion that significantly influences one’s autonomy is also
prohibited. There is a profound reason for excluding Type E actions. The
condition of the audience’s equal status occupies the central place in the bilateral
relationship between communicative disobedients and audience. Communicative
disobedients treat the addressee as a responsible and sincere person who can
make his (or her) independent judgment in terms of the issues at hand. Any
action that aims at diminishing the autonomy of the addressee should therefore
be ruled out, irrespective of whether the action will cause subsequent harms as a
consequence of the intended violation of autonomy.
While Types A, B, and E are excluded from communicative disobedience,
Types C and D are not. There is room for communicative disobedience to adopt
Type C in cases where Type C actions do not necessarily entail the infringement
of audience autonomy.
Consider an example. One might take animal rights as a basic issue in a
given society. Suppose there are persons who want animals to be treated in a
respectful way and they believe that each consumer is entitled to know how
meat products are made and that background information about such products
should be listed on their labels. Suppose there is a company X producing meat
products and that X is mistreating the animals used to make the products. In
order to change X’s mistreatment, a disobedient decides to reveal information
showing that animals were treated wrongfully and inhumanely. This disobedient
holds a poster showing the slogan, “Stop abusing and killing animals!” on the
property of the company without permission. The disobedient aims to convince
customers not to purchase the company’s products, and the unlawful protest
does in fact dissuade many customers thereby causing a significant economic
loss to the company. In such a case, the Type C action damages the company’s
intangible interests, but the action is not ruled out by the communicative
conception of disobedience because aiming to create economic injury to the
company is consistent with treating the customers (the audience) as equals who
are to be persuaded and not coerced.
Whether actions like the example of the animal rights protest violate the
condition of the audience’s equal status can be considered from two perspectives:
first, does such an action injure the consumer’s status as autonomous, and
second, does it injure the company’s status? The unlawful protest does not
deprive consumers of their capacity to make an autonomous decision whether to
buy the company’s products or not because the protest provides consumers
background information that helps form the basis for making their own decision.
For the company that suffers an economic loss, whether the company (or the
persons who own and manage the company) is denied equal status is dependent
on circumstances. It could be the case that the economic loss is so minor that it
does not materially affect the company’s interests. Therefore, there is no
coercive effect from the boycott. However it could also be the case that the
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boycott leads to the company losing substantial profits and thereby coerces the
company to improve its treatment of animals.
Although Type C actions are not always inconsistent with communicative
disobedience, there are situations in which they could be inconsistent. If a Type
C action has both the purpose and effect of diminishing the autonomy of an
audience member, then such an action is inconsistent with communicative
disobedience. The case of the boycott I explained previously shows that deciding
whether Type C is inconsistent with communicative disobedience requires
consideration of the purpose of initiating the boycott, the scope of the boycott,
the actual economic loss suffered by the company, and how the company’s
decision process is affected. Type C is not conceptually excluded from
communicative disobedience; instead Type C is excluded when it intentionally
infringes on the equal status of the addressee. Whether real world examples of
Type C disobedience do have such purposes and effects is an empirical question
that is beyond the scope of this Dissertation.
Type D is also not necessarily prohibited by communicative disobedience
if such an action does not have the effect of diminishing one’s autonomous
decisions and degrading one’s equal status. Whether Type D creates coercive
effects is also dependent on the circumstances. One example of Type D is tagging
(graffiti). This method of damaging property usually does not create coercive
effects upon the addressee. However, if the content of the tag communicates a
threat or curse and thereby elicits fear, then tagging would be inconsistent with
communicative disobedience. Like Type C, whether real world examples of Type
D do have the purpose and effect of diminishing one’s autonomy is an empirical
question that is beyond the scope of this Dissertation.
The final point I want to make is that superficially similar actions might
be classified differently such that communicative disobedience is consistent with
one but not the other. An action that damages property might also have the
purpose and effect of infringing autonomy and coercing action. Classification of
particular actions will require contextual detail and empirical information about
the consequences of the action.

3.2.3. Resistant Disobedience and the Scope of Permissible Action
The next topic is resistant disobedience. Before I explicate which types of
violent actions are permitted for the resistant conception of disobedience, I will
situate the principle of nonviolence and the idea of violence with respect to the
nature of resistant disobedience by examining three topics. First, I will explain
how resistant disobedience situates the principle of nonviolence. Second, I will
explicate what the meaning of violent action is for resistant disobedience. Third,
I will outline which types of violent actions are permitted by the resistant
conception.
Resistant disobedience does not take the principle of nonviolence as an
internal component within the relationship between disobedients and addressee.
Unlike communicative disobedience which takes the principle of nonviolence as
a background condition for performing disobedience, resistant disobedience
treats this principle instrumentally and takes the stance that a political regime’s
capacity to respond to dissent is a function of the weight of this principle.
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There might be two opposite cases of how a political regime responds to
dissent expressed by resistant disobedience. Consider the first response: a
political regime might completely ignore resistant disobedients’ appeal, warning,
and demands to rectify an unjust case. And this political regime might also
respond to resistant disobedients’ mild protest violently, for example, by
forcefully dispersing an unlawful but peaceful march. Under these circumstances,
the principle of nonviolence has less weight in resistant disobedience because
the political regime’s responses show its unwillingness to take the dissenting
group’s appeal into account.
Consider the second response: a political regime might completely accept
resistant disobedients’ appeal and as a result change its unjust laws or policies.
In such a case the principle of nonviolence would have significant weight. Real
world examples usually are distributed between these two opposing poles. When
a political regime is capable of responding appropriately to dissent by resistant
disobedients, the principle of nonviolence has more weight and thereby
moderates the interactions between disobedients and the political authorities.
But if a political regime responds to disobedients’ actions with brutality, then the
principle of nonviolence may no longer hold.
The perspective for understanding the principle of nonviolence in
resistant disobedience is that it is not a background condition but an expression
of disobedients’ good will. Nonviolence shows that resistance can be contained
to a certain degree, and that a political regime has a final chance to rectify the
injustice that provoked resistant disobedience. The use of nonviolence is
instrumental in the sense that its performance conveys the message from
disobedients to the political authority that both the resistant disobedients and
the political regime still can resolve a presented issue together and there is no
need for a zero-sum situation. Therefore, the principle of nonviolence for
resistant disobedients does not convey a sincere attitude of respect toward the
law so much as it signals that the disobedients value a political regime’s capacity
to rectify injustice.
Since the principle of nonviolence is not an internal component of
performing resistant disobedience, some types of violent actions may be
appropriate. This leads to the next question: how does resistant disobedience
view violent actions? I have explained the idea of collective disobedience (see
Section 1.2.3 in Chapter Three) and argued that resistant disobedience should be
understood as collective disobedience—because the aims of resistant
disobedience can only be achieved through collective action. This perspective
invites the question as to what is the meaning of violent actions from the
perspective of resistant disobedients. The analysis of the idea of violent actions
above (Section 3.1 in Chapter Three) takes the following as a given: a violent
action is a behavior intentionally performed by an agent. Therefore the analysis
must take into account the viewpoint of individuals. But because resistant
disobedience involves collective action, the determination of the meaning of
violent action is more complicated in the case of resistant collective disobedience
than it is for other forms of disobedience.
Determining whether resistant disobedience is violent requires that we
consider theories of collective action and group intentionality. Here I only
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propose basic criteria for determining whether actions are violent in the
collective context. There are two types of collective disobedience (see Section
1.2.3 in Chapter Three):
•
•

Type B(1): Disobedience is performed by more than one agent in a
single instance.
Type B(2): Disobedience is performed by more than one agent on
multiple occasions.

Both Type B(1) and Type B(2) imply that a certain shared intention exists
among disobedients. Therefore determining whether collective disobedience is
violent does not depend solely on whether individual violent actions are
performed in the course of disobedience; in addition, the violence of collective
disobedience depends on the question of whether the violent character of the
action is within the shared intention of the disobedients who participate in
collective action. A shared intention to perform violent actions is the first
criterion for determining whether collective disobedience is violent.
While a shared intention is the first criterion, it is insufficient as grounds
for determining if a case of collective disobedience can be categorized as Type
B(2) because Type B(2) does not require that every disobedient performs the
same violent action. Therefore, with Type B(2) it is possible that some
disobedients perform violent actions while others do not. Classifying these cases
requires a second criterion.
The second criterion for determining whether Type B(2) actions are
violent requires that the shared intention of performing violent actions has been
communicated for the purpose of facilitating disobedience. If such an intention is
communicated, then a Type B(2) action will be counted as a violent action by the
group. Such actions can be called “violent collective disobedience.”
The two criteria exclude certain types of collective disobedience from
being violent disobedience. For example, the contingent individual actions of
breaking windows during an illegal march does not make the march itself (that is,
the collective action) violent. But planned individual actions of breaking
windows for the purpose of occupying an official building would be violent
collective action. The contingent action by individuals of blocking a hospital
entrance during a protest would not be violent collective action but a planned
group action of blocking a hospital entrance for the purpose of disobedience
would be classified as violent collective action. These two criteria may not
provide a sufficient or exclusive basis for determining whether collective
disobedience is violent or not, but the two criteria are the most important factors.
Once the meaning of adopting violent actions in collective disobedience is
clear, it becomes easier to deal with the question as to which types of violent
actions can be adopted in resistant disobedience. We need to recall the two-layer
relationship in terms of addressees in resistant disobedience.
•
•

Layer 1: The political regime itself as the addressee
Layer 2: Those who occupy political offices
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With regard to Layer 1, two kinds of violent actions will be excluded
because of a logical assumption: Type A and Type B are unavailable for resistant
disobedience because it is conceptually impossible for disobedients to address
the political regime by lethal force: a regime is an institution and cannot itself be
the target of lethal force. This is because regimes cannot be killed or maimed;
only natural persons can suffer these consequences. However, Types C and D are
consistent with Layer 1 disobedience, because a regime can have tangible and
intangible interests.
Another question arises with respect to Type E, diminishing autonomy,
when a political regime is the target of resistant disobedience. How can a
political regime have autonomy when it is not a natural person but is instead a
combination of individuals, groups, and institutions pursuing certain common
goals?
To say a political regime’s autonomy can be influenced by resistant
disobedients is not to say that a political regime has free will, the capability of
engaging in moral reasoning, and the ability of compliance with moral
requirements. A political regime consists of groups of individuals, institutions,
and interactions among individuals and between individuals and institutions,
and among institutions. A political regime does not have a mind and therefore
cannot engage in moral reasoning. Therefore, the institution cannot have
autonomy in the Kantian sense of a set of moral capabilities.
Saying that a political regime has autonomy can be seen as a metaphorical
expression of the idea that a political regime can make decisions without
illegitimate interference by those who should not play a role in the decisionmaking process. One extreme example of such interference occurs when a
political regime’s political officials are under a foreign regime’s control; in these
circumstances, we might say, “the foreign regime has violated the domestic
regime’s autonomy”—understanding that we are not using the word “autonomy”
in the Kantian sense. In this context, it is reasonable to say that the regime’s
autonomy has been compromised while its form and structure remain
unchanged.
Indeed there is an important debate over the question of what the best
conception of autonomy is, but this debate need not be resolved. The important
point is that a political regime’s decision-making process can be interfered with
in a way that is similar to violations of individual autonomy. This brings us to the
question of what actions can be considered to diminish a political regime’s
autonomy for the purposes of Type E. The most radical way to diminish a
political regime’s autonomy is to destroy the regime by changing elements that
are essential to its nature. For example, revolutionary actions that cause a shift
in the legitimate basis of government are one example of regime destruction.
Treasonous actions are another example. Subversion of government would be
another example. The key point of Type E in resistant disobedience aimed at the
political regime is that adopting Type E as the means of disobedience involves a
likelihood of overthrowing a given regime.
With regard to Layer 2, those who occupy political offices, Type A is also
prohibited and so is Type B. Those two types treat political officials as a mere
means for the purpose of disobedience, not as the person addressed or
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communicated with. While Type A and B are inconsistent with resistant
disobedience, Types C, D, and E may be consistent with resistant disobedience.

4. The Justificatory Threshold of Disobedience:
The Normative Commitment and the Weight of
Normal Democratic Participation
I shall examine two questions in Section 4: (1) the normative
commitments of each conception and (2) the weight of normal democratic
participation. The following is a summary of the answers for each of the three
conceptions. Each conception has its own normative commitment and distinctive
view of the weight of normal democratic participation. Expressive disobedience
commits itself to the freedom of expression. Communicative disobedience
commits itself to equal dialogue among members of society. Resistant
disobedience is committed to the idea of defense of democracy—the phrase
“democratic defense” will be used to refer to this idea.
Expressive disobedience takes freedom of expression as the grounds for
justifying disobedience. Exercising freedom of expression cultivates one’s selfidentity and respect for one’s independent status as a member of society.
Expressive disobedience must shows one’s considered and non-arbitrary
judgment. One implication of this normative commitment of expressive
disobedience is that disobedience is individualistic and does not assume the
need for collective action.
Communicative disobedience takes the equal relationship of dialogue
among members of society as its normative commitment. This normative
commitment posits rational dialogue as the fundamental point of disobedience.
Communicative disobedience can be justified by showing that the relationship of
equality between citizens with respect to communication no longer holds and
hence that communicative disobedience is necessary to restore meaningful
communications.69 Communicative disobedience recognizes the “subjectivity” (in
the sense of being an agent) of all members of society and is based on the
assumption that members are capable of rationally communicating with one
another. Based on this normative commitment, communicative disobedience
accepts that the availability of normal political appeal through democratic
procedure is a critical factor to justify disobedience. This is because the fact that
normal political appeals are ineffective demonstrates the need to restore the
equality of communication among members of society.
Resistant disobedience is committed to the defense of democracy; it
targets those wrongs that cannot be attributed to personal actions and particular
policies or laws, but result from interaction among political institutions.
Therefore, a case of injustice can emerge even if just policies and laws are
sincerely executed by political institutions. Democratic defense targets
“structural injustice,” as that idea is developed by Iris Marion Young in her book
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For similar ideas, see Daniel Markovits, “Democratic Disobedience,” The Yale Law Journal, Vol.
140 No. 8, pp. 1897-1952, 2005.
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Responsibility for Justice. There are two key points with respect to the idea of
democratic defense. First, this commitment takes the rule of law as the
fundamental value legitimizing the exercise of political authority and the
existence of a political regime. Second, the structural injustice is a specific kind of
wrong that can only be corrected by rectifying a malfunction of the democratic
process.

4.1. Expressive Disobedience’s Normative
Commitment—The Freedom of Expression
Freedom of expression is the fundamental normative commitment for
expressive disobedience. Domestic laws and international laws have recognized
this freedom as a basic human right.70 Its legal meaning in a simple form is that
everyone is legally entitled to express their views, opinions, and judgments
without undue interference. In the context of this investigation of civil
disobedience, however, the freedom of expression operates as a moral principle
that acts as a justificatory ground for disobedience. The moral content of the
freedom of expression is that everyone has a moral right to express their ideas,
opinions, and emotions based on their sincere belief that such an expression is
the result of well-considered judgments. One has a moral right to express what
one sincerely believes to be true because such an expression both contributes to
the value of discourse and builds the speaker’s self-identity, personality, and
Weltanschauung (comprehensive conception of the world).71
Although controversies exist regarding the scope of the content of the
freedom of expression, its strength, and how this freedom should be
implemented in different societies, one undeniable fact is that its moral
significance has been recognized by domestic and international law. In this
Section, I discuss the role of the freedom of expression in the normative
commitments presupposed by expressive disobedience.
When agents decide to express their views by disobeying a law, such
actions are not irrational responses to political authorities but are instead
performances that exhibit the agents’ considered judgments about their attitudes
and beliefs with respect to a set of issues.72 These attitudes could be emotional
and express anger or a normative judgment. Whatever the attitudes might be,
they are embedded in the expressive action of disobedience and are not properly

70
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viewed as a mere emotional outburst of dissatisfaction. The best form of
expressive disobedience reveals the agents’ considered judgments. Therefore,
sincerity and a subjective belief that what one is doing is morally right are the
necessary conditions for justifying expressive disobedience. Sincerity and belief
in the rightness of one’s action are evidence that the moral freedom of
disobedients has been conscientiously exercised. Therefore, disobedience is an
extension of exercising a moral freedom (the freedom of expression) by making
one’s inner thoughts explicit.
Why does expressive disobedience assume its strongest form in
conjunction with the freedom of expression? The reason is simple: emotions will
be communicated most effectively and extensively if they are based on one’s
conscientious belief that one’s views are right and hence that it is worth bearing
the cost of disobedience by expressing the belief with the intended outcome of
making an impact on fellow members of society. This explains why the picture of
Tank Man standing in front of the tank in Tiananmen Square in 1989 is so
compelling. It was not the huge asymmetry of forces between the tank and the
man that made the picture powerful but that Tank Man was willing to bear the
cost of losing his life in order to express his opinions; even though there was only
one man, his expression shocked and affected others in a very powerful way. The
same reason also applies to the case of self-immolation performed by those who
have protested the Chinese government’s occupation of Tibet.
Expressive disobedience can result in the communication of a message to
a very wide audience and attract others to join a program of disobedience, so
that it becomes collective disobedience. If expressive disobedience results in
collective action, it can lead to destructive consequences—the risk of violence is
especially great in the context of mass protest in which the disobedients are
expressing the emotion of anger at injustice. This fact explains why government
officials may be apprehensive when expressive disobedients gather together to
express negative emotions such as anger or mourning. The expression of these
emotions can create enormous pressure on the government because they can
activate mass collective action against the government and its officials.
The exhaustion of the channels of normal political appeal is not a
condition for initiating expressive disobedience, because normal political
procedure is “communicative” and not primarily “expressive” in the special
sense in which that word is used here. The function of expressive disobedience
is not served by normal political participation in the form of voting, filing a
formal grievance, or initiating a legal action. These methods are not well suited
to the task of expressing emotion in a powerful way.

4.2. Communicative Disobedience’s Normative
Commitment: an Equal Relationship among
Members of Society
Whereas expressive disobedience is committed to the freedom of
expression, communicative disobedience is committed to an equal relationship
among members of society with respect to communication.
Begin with the difference between “expression” and “communication” as
those terms are used here. Although “expression” and “communication” are
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sometimes used interchangeably, for present purposes they refer to different
activities with different aims that entail different assumptions.
Expression (or self-expression) does not assume that one’s voice will be
heard or accepted by an audience. For example, expression can occur when one
writes a private journal or diary that will never be read by others. And one
might engage in self-expression by writing a poem without any expectation that
the poem will be understood by those who read it.
Communication is different. Engaging in communication does assume
that the speaker must have a reasonable expectation that what is said will be
heard and understood. This is the core component of communication: it is a
“process by which people exchange information.”73 Therefore it is conceptually
impossible to say someone is communicating if no one else hears what they say.
(A related point is the bilateral relationship of communicative disobedience. See
Section 2.2 in Chapter Three.) So when we say a person is communicating, this
entails that the person’s voice can be reasonably heard by others, although the
identity of the listener need not be known in advance.
What does it mean to say that the speaker must have a reasonable
expectation that what is said will be heard and understood? The example of a
formal political debate illustrates the importance of being heard. Debate on
political issues highlights the idea of an equal relationship among members of
society; in a public debate, there will be rules structuring the format of the
debate. First, debate is a form of communication that aims to discover
agreements and disagreements among participants. Secondly, the rules of public
debates aim to structure the interaction among participants in a way that makes
the participants capable of reaching agreement and understanding the nature of
their disagreement. Although there may be variations in the rules of public
debates, one common element is that such rules create an equal relationship
among participants. Typically, each side has equal time or an opportunity for
equal time. Each side will have an equal right to make points, ask questions, and
engage in rebuttal. Such rules do not ensure that agreement will be reached, but
they do provide equality of communicative opportunity.74
The rules of formal public political debates illustrate the idea that
communication presupposes both that one’s speech will be heard and that there
must be a relationship of equality among the parties to such a debate. A sincere
participant in such a debate is committed to insuring that all the participants will
have an opportunity to understand the position of others, to advance and refute
arguments, to raise questions, and so forth.
Despite the similarities between political debate and communicative
disobedience, there are differences as well. Participants in a formal debating
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contest are not required to believe what they say but communicative
disobedients must hold a sincere belief that some wrong has occurred and
should be corrected. So in order to communicate with other members of society
successfully communicative disobedients must hold a sincere attitude towards
them and embrace the feature of publicity as one component of their
disobedience. Additionally communicative disobedience also must maintain a
non-hostile atmosphere that preserves the opportunity of those who have not
participated in the process of communication to join the course of disobedience.
Given this normative commitment, the purpose of the legal system is to
build a framework for furthering social cooperation between members of society
and maintaining an equal relationship among the members. Therefore, the best
justification for initiating communicative disobedience is a showing that the
equal relationship among members of society has been interrupted or corrupted.
Communicative disobedients must first show that their voice will not be heard
through normal political appeal because such appeals preserve the equality
among the participants in political life.
Thus, communicative disobedience places great weight on the condition
of the ineffectiveness of normal political appeal. Showing the ineffectiveness of
normal political appeal provides evidence of how an equal relationship among
members of society has been broken or ignored. And such evidence not only
shows that disobedience is a last resort but also shows that disobedience is an
alternative to normal political appeal.
So communicative disobedience takes the condition of ineffectiveness of
normal political appeal as a critical factor in determining whether to initiate
disobedience. A related point is that there is a close internal connection between
communicative disobedience and the modern conception of democracy because
the modern conception of democracy is based on the belief that everyone should
have an equal opportunity to influence political affairs, for example, via equal
voting rights.

4.3. Resistant Disobedience’s Normative Commitment:
Democratic Defense
My purpose in this Section is to highlight the most fundamental ideas
about the normative commitment of resistant disobedience and to explain how
resistant disobedients can best justify their disobedience. Thus, I shall argue that
the normative commitment for resistant disobedience is what I call democratic
defense, in which the idea of the rule of law plays a central role.75
The idea of democratic defense is defined as a normative commitment
that insists that democracy functions as a deep grounding for political authority
and that democracy is essential for the legitimacy of such authority. The idea of
democracy is not easy to define because this concept is a thick concept that
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combines with descriptive and evaluative components such as fair elections,
general suffrage, freedom of speech, institutional mechanisms of accountability,
and so forth. It is possible that democracy is a contested concept, with different
members of society having different conceptions of democracy (with different
descriptive and evaluative components within each conception); if this is so,
there could well be many disputes and disagreements about what democracy
really is and what it entails. But the possibility of these kinds of disagreements
does not negate democracy as a normatively attractive concept; rather, such
disagreements help identify how the concept of democracy occupies a central
role in debates about the legitimacy of political authority.
In order to narrow the idea of democratic defense I shall illustrate this
idea in three ways: (1) by identifying its target, (2) showing its connection to the
value of the rule of law, and (3) by explicating its distinctiveness as compared to
two other normative commitments.
First, democratic defense has a very specific target, which is structural
injustice. The phrase “structural injustice” is used in the sense articulated by Iris
Marion Young in “Political Responsibility and Structural Injustice.” She gives this
term a well-developed definition that is adopted in this Dissertation.
According to Young, structural injustice refers to a specific harm that is
generated “as a result of structural processes in which many people participate.”
(Young, 2003: 7) First, structural injustice is a kind of harm caused by the actions
of many persons, either intentionally or unintentionally. Some of the persons
who cause structural injustice might realize that their actions could lead to
injustice and some of them might not. Therefore, the characteristic of structural
injustice is that its wrongfulness is the result of a process or occurrence that
cannot be reduced to individual actions. Second, Young defines “structure” as
“the relation of social positions that condition the opportunities and life
prospects of the persons located in those positions. This positioning occurs
because of the way that actions and interactions reinforce the rules and
resources available for other actions and interactions involving people in other
structural positions.” (Young, 2003: 6)
Thus, structural injustice occurs in circumstances such that an injustice
emerges as a result of actions by the institutions of government and interactions
among such institutions. Structural injustice is unlike ordinary injustice in that it
originates from legal norms that produce outcomes that are unjust in the sense
that they are inconsistent with the principle of justice shared by members of
society. Structural injustice focuses on how the operation of a political and legal
system that embraces the values of democracy, individual rights, and equality,
nonetheless generates systematic consequences that undermine those very
values. Therefore, structural injustice is different from an unjust law or policy;
structural injustice occurs when political institutions act to erode the normative
foundation of political authority. For example, disproportionate incarceration of
a group of citizens might be the unintended consequence of systematic biases
that exist in various component parts of criminal procedure, including
investigation, prosecution, trial, and sentencing.
It is rarely possible to see whether a case of structural injustice is created
intentionally or not because of complex interactions among the various
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institutions of government. Such interactions make it possible to have structural
injustice that is unintentional. Structural injustice is not limited to wrongs that
violate individual liberties or equal relations among members of society. Rather
structural injustice extends to those wrongs that are created by the economic
domination of the minority groups by the majority. For example, while Rawls
denies that a violation of the Difference Principle constitutes an appropriate
reason for disobedience, the principle of democratic defense treats such a
violation as a form of structural injustice and hence as grounds for resistant
disobedience.
Second, what values are defended in democratic defense? This is a hard
question because democracy is a thick concept that embraces a variety of
articulations; moreover, there are various ways to achieve the values of
democracy. For example, it is possible to have a procedural conception of
democracy that takes fair elections and proportionate representation as two
important values. Another conception of democracy might prioritize the value of
the rule of law.
Here I take the rule of law as the most basic value that can be embraced
by all resistant disobedients. While the content of the rule of law is contestable,
Brian Tamanaha’s work provides a clear frame of reference. According to
Tamanaha, the content of the rule of law can be viewed from two perspectives:
one formal and the other substantive.
The formal perspective has three formulations: (1) rule-by-law, (2)
formal legality, and (3) democracy and legality. The substantive perspective also
has three formulations: (4) individual rights, (5) right of dignity, and (6) social
welfare. The following figure by Brian Tamanaha clearly outlines how the rule of
law can be understood.
Figure 16: Brian Tamanaha's Concept of the Rule of Law

FORMAL
VERSIONS
SUBSTANTIVE
VERSIONS

ALTERNATIVE RULE OF LAW FORMULATIONS
Thinner……………………………………………………………………………….….Thicker
(1) Rule-by-Law
(2) Formal Legality
(3) Democracy+Legality
- law as instrument of
- general, prospective,
- consent determines
government action
clear, certain
content of law
(6) Social Welfare
(4) Individual Rights
(5) Right of Dignity and/
- substantive equality,
- property, contract,
or Justice
welfare, preservation of
privacy, autonomy
community

Based on Tamanaha’s understanding, I conceptualize the rule of law as a
normative value that should be realized by a legal system to achieve the value of
formal legality and justice. Taking this concept of the rule of law as a given,
democratic defense insists on two types of values. One type is connected with
formal legality: the realization of this type can enhance the moral merit of law
and enable members of society to have stable expectations of the actions and
institutional arrangements that are undertaken by the political authorities.
Values like the generality of legislation, the requirement of prospective
legislation, and clear articulation of legal content are important to the stable
functioning of democratic institutions and to establishing a sustainable relation
between the political authority and members of society. Another type of value is
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substantive equality among members of society (or non-suppression). This type
of value treats democracy as a form of life, such that members of society can
enjoy their liberties and participate in the political sphere where their rights and
duties are assigned through collective procedures with the aim of decreasing the
degree of influence by one’s luck or contingent factors as much as possible.
Democracy is a form of self-governance. Without minimizing the role that
luck plays in the deliberate process and contingent conditions, it is impossible to
have robust democratic institutions. Substantive equality not only focuses on
what every member of society is legally entitled to do (individual liberty) but also
on whether every member’s voice is equally considered by political authorities
when such authorities distribute rights and duties among members of society. So
democratic defense should not only be understood as a way to defend individual
liberties; such liberties are subject to revision by democratic procedures.
Democratic defense can best be understood as a way to eliminate unequal,
repressive, and dominating relations among members of society. In order to
realize this substantive conception of equality, we must examine the problem of
equality deficits that are generated by the whole political/ legal system.
Now consider the distinctive features of democratic defense, the central
aim of resistant disobedience. The first feature of democratic defense, perhaps
the most significant feature, is its close relationship with revolutionary acts. The
purpose of resistant actions is to establish a new regime with a new basis for its
legitimacy. Therefore, there is always a possibility that resistant disobedience
might be transformed into the more radical form of revolutionary action. But the
move to revolutionary action is not a necessary one, because resistant
disobedience can aim to preserve a shared form of political life for the members
of society. Revolution involves a radical break between old and new forms of
political life; resistant disobedience can aim for a transformation that preserves
the continuity of politics.
The second feature is that democratic defense is not a way to cure the
malfunctioning of democracy in a particular case but serves as a weapon to
defend democracy against various forms of oppression implemented by political
and legal systems. So, by its very nature, resistant disobedience combined with
democratic defense has destructive potential in extreme conditions. This is very
different from communicative and expressive disobedience. The latter two
conceptions are moderate and aim to cure limited deviations from the principle
of justice. But resistant disobedience is not a mere cure but is instead a weapon
used by the multitudes to counteract a regime characterized by structural
injustice.
The third feature is that resistant disobedience does not assume the unity of
members of society by calling them a “people” but instead takes members of society
as multitudes who are not unified on the basis of accepting a common identity but
who have heterogeneous interests.76 Resistant disobedience does not assume that
members of society share the same conception of good or that they are united in
their aims, purposes, or normative values. This implies that resistant
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disobedience is not only capable of turning into revolutionary action but is also
capable of triggering civil war among members of society.
These features imply that resistant disobedience views the basic
structure of society in a very different way from the view implied by
communicative disobedience. Communicative disobedience, as understood using
John Rawls’s theory, takes the basic structure of society as regulated by the
principle of justice and stabilized by cooperative activities of members. In
contrast to this view, resistant disobedience views the basic structure of society
as a form of modus vivendi that should be constantly challenged by members of
society to avoid structural injustice. This difference between two views of the
basic structure of society differentiates resistant disobedience from the other
two conceptions of disobedience.
How does resistant disobedience view the requirement of normal political
appeal? It seems obvious that resistant disobedience does not place great weight
on the value of exhausting the regular means of political appeal. There are two
reasons for this.
First, normal political appeal is organized by a variety of rules and
positions within the political and legal systems. Therefore, from the point of view
of resistant disobedience, the channels of normal political appeal are part of the
structure of oppression that forecloses opportunities for members of society to
address their concerns. Resistant disobedience takes normal political appeal as
an instrument for the purpose of defending democracy, but the resistant
conception recognizes that normal political appeals may not be effective if the
rule of law has been compromised. When the channels of normal political appeal
are ineffective, requiring their exhaustion would undermine the fundamental
purposes of resistant disobedience.
Second, while communicative disobedience takes disobedients’ attempts
to use normal procedures as a way of exemplifying one’s sincere attitude toward
the fidelity to law, resistant disobedience does not embrace this idea. Instead of
requiring a sincere attitude, resistant disobedience allows that resistance can be
performed by agents who have a variety of attitudes. It is important to see this
differentiation of sincerity as one of the distinctive features in resistant
disobedience. Resistant disobedience does not require every agent to have an
attitude of respect towards the law and fidelity to the law. This is not to say that
resistant disobedients can do as they please in an unconstrained way. Nor does
it imply that resistant disobedience is immune from interference, interruption,
or challenge. How one’s disobedience can be normatively evaluated is a different
question. (See Chapter Four.)
This Chapter has examined three conceptions of disobedience (expressive,
communicative, and resistant disobedience) with respect to the relationship
each conception assumes between disobedients and other members of society,
the scope of permissible actions each conception can take, and the normative
commitments upon which each conception is grounded. While this Chapter
provides a theoretical account of the nature of civil disobedience, it does not
examine the issue of how to determine disobedients’ legal liabilities and on what
grounds disobedients can be immune from bearing the costs of legal
punishments. This is the topic of Chapter Four, which explicates two approaches
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to disobedience--a justification-based approach and a rights-based approach.
The aim of Chapter Four is to develop a justification for civil disobedience that
will ground a right to disobedience that limits interference with disobedience by
the political authorities.
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CHAPTER FOUR
The Right to Disobey: Its Source and
Foundation
1. Introduction
Sanctions for violations of the law imposed by political authorities usually
are supported by good reasons because political authorities have: (1) an
obligation to enforce the law; (2) an obligation to prevent social and individual
harms caused by private law-breaking; and (3) a duty to maintain the efficacy of
law. These obligations constitute pro tanto reasons for political authorities to
prosecute disobedients for the obvious reason that disobedients have
intentionally broken a law. But civil disobedience is distinguishable from
harmful and self-interested conduct. For this reason, one important issue raised
by civil disobedience is the question as to how a legal system should determine
disobedients’ legal liabilities in the context of potential criminal prosecution.
More fundamentally, what basic principles should society adopt to avoid undue
limitations on civil disobedience? These questions cannot be answered merely
by reference to the question of whether disobedience is justified and whether
such disobedience is nonviolent. Justification and nonviolence may answer the
question as to whether disobedients have sufficient normative grounds to
disobey, but that question is not the same as whether and to what extent a legal
system should mitigate their legal liabilities. It is at least possible that justified
civil disobedience should nonetheless be prosecuted and punished.
To ask what principles a legal system should adopt to deal with
disobedients’ legal liability is to ask whether there is a protected reason for
disobedience: following Joseph Raz, a “protected reason” for disobedience would
be a reason that justifies disobedience combined with a reason to exclude
consideration of other reasons that would defeat the justifying reason.
This Chapter explores this question by distinguishing two approaches to
disobedience. Theories of disobedience vary with respect to the positions they
take about whether there are protected reasons for disobedience and with
respect to what those protected reasons are. Based on Raz’s explication of the
idea of a protected reason there could be two views of how disobedience is
supported by protected reasons. The first approach is called a justification-based
approach and the second a rights-based approach.
When describing the two approaches, I use the phrases “a justificationbased approach” and “a rights-based approach.” These phrases use the word “a”
(and not “the”) to indicate that the substantial content of ‘justification’ and ‘right’
is not definite. Each approach can be viewed as a module that can be combined
with one of the specific conceptions of disobedience that were explicated in the
prior Chapter. The combination would constitute a comprehensive theory of
disobedience. In addition, there are reasonable disagreements about the
circumstances that justify disobedience and about what kind of right (the right of
expression, the right of moral conviction, or the right of political participation)
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provides adequate grounds for the right to disobey. This Chapter also deals with
which underlying political or moral rights can best ground the right to disobey in
a transitional society.
This Chapter can be divided into two parts. The first part is conceptual;
this part explains the distinction between a justification-based and a rightsbased approach to disobedience. The first part includes three sections. The first
section reviews Joseph Raz’s distinction between justified disobedience and a
right to disobedience. His theory informs my own development of the rightsbased approach to disobedience. The second section provides a conceptual tool
(the distinction between a first-order reason and a second-order reason) in
order to explain the core difference between a justification-based and a rightsbased approach to disobedience. The third section explains the idea of a
countervailing reason; political authorities might attempt to provide a reason for
prosecuting disobedients that accepts that the disobedients have provided a
legitimate basis for their acts of disobedience but seeks to show that some other
consideration defeats that justification. And I also explain why countervailing
reasons should not be allowed once we understand that disobedience is a way of
shaping members’ moral profile with respect to the general obligation of
obedience to the law.
The second part of this Chapter explores the meaning of a rights-based
approach to disobedience. There are two sections in this part. The first section
demonstrates the right of moral conviction developed by Kimberley Brownlee in
her significant book, Conscience and Conviction. The second section explains the
right of political participation developed by David Lefkowitz. Both of these rights
can serve as the normative ground for the right to disobey, but I argue that the
right of political participation provides the better basis in the context of a
transitional society. This argument will be provided in Chapter Five. (See Section
4 in Chapter Five.)
This Chapter serves to clarify the distinction between a justificationbased and a rights-based approach to disobedience. Once this distinction is in
place, it allows us to see why disobedience should be protected despite the
government’s general duty to maintain social order and to punish harmful
conduct. The normative justifications for a rights-based conception of resistant
disobedience are offered in Chapter Five.

2. The Distinction Between a Justification-Based
and a Rights-Based Approach to Civil
Disobedience
When and under which conditions disobedience is justified are important
questions. Answers to these questions are various and the relationship between
disobedience and nonviolence may be caught in the crossfire. In the previous
chapter I distinguished three conceptions of disobedience (the expressive, the
communicative, and the resistant conceptions) by explicating four core questions
in disobedience (the relationship between the disobedients and the addressee,
the forces created by disobedience, the role of the principle of nonviolence, and
the justificatory threshold). Conceptually the three conceptions are different but
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in practice they are often conflated because individuals and groups may rely on
reasons that are not fully coherent or developed at the level of theory.
It also is important to understand why disobedience should be protected
against suppression by political authorities. The fact that disobedience is morally
justified does not mean that the justifying reason for disobedience should be
considered a legal justification (that is, a justification that would provide a legal
defense that would defeat a criminal prosecution and hence would be taken as
decisive by a legal system). Although it is intuitively correct to think that legal
liability of disobedients should be mitigated once their actions are justified
(Rawls, 1971: 387), the question we are asking now is different because our
current question requires us to determine how much weight the reason to
disobey should be given in a particular legal system and how law enforcement
officials should evaluate such disobedience.
There are two approaches to the issue of the legal treatment of
disobedience. The first approach is called a justification-based approach and the
second is called a rights-based approach. These two approaches to disobedience
share some commitments and their arguments are compatible in many aspects.
But there is one crucial difference between them in facing the question as to how
disobedience should be protected. This Section aims to develop an
understanding of the impact these two approaches have on determining the
disobedients’ legal liabilities.
Section 2.1 discusses Joseph Raz’s approach to justified disobedience and
a right to disobedience; Raz’s theory provides the foundation for the view
developed here. I accept Raz’s demonstration of the difference between justified
disobedience and a right to disobedience and adopt the view that a right to
disobedience functions as a second-order reason to protect disobedience, not a
first-order reason to justify it. Section 2.2 makes an important distinction
between first-order reasons and second-order reasons. This distinction between
two types of reasons helps us to understand the main difference between a
justification-based and a rights-based approach. Section 2.3 demonstrates the
formal structure of reasons in deliberations about disobedience by
distinguishing two kinds of disobedience, direct and indirect. The main purpose
of Section 2.3 is to explain the idea of circumvention of reason in a justificationbased approach.

2.1. Joseph Raz’s Distinction Between Justified
Disobedience and a Right to Disobey
My illustration of the distinction between a justification-based and a
rights-based approach to disobedience is based on Joseph Raz’s explication in
The Authority of Law . 77 This explication provides Raz’s conception of
disobedience and its foundation in a liberal state.
Before I summarize Raz’s discussion, I shall briefly explain the nature of a
right to disobey as I see it. I take a right to disobey as a political right that
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protects members’ actions in the political field—actions that would otherwise e
be prohibited on moral grounds. Therefore, an action protected by a political
right could be prohibited by moral considerations. A political right is particular
because it is not granted to everyone, but only to those who belong to the same
political community. What’s more, political rights form a sub-set of moral rights
because most morally permissible actions would be permitted within the terrain
of political rights.
A political right is different from a moral right because politically
permissible actions can be morally impermissible. For example, humiliation is a
morally prohibited action but might be politically permissible in the context of a
political debate. It is also true that morally permissible actions might be
politically impermissible because of special concerns relating to the public
interest. For example, the action of keeping one’s health information confidential
is morally permissible, but such an action might be politically impermissible for
a presidential candidate.
If a right to disobey is a political right, then a right-holder could be
politically permitted to perform disobedience under certain circumstances while
such disobedience might be morally impermissible and vice versa. Political
rights are not necessarily universal in terms of their content. It is possible for
two countries to adopt the same right but construe it very differently. For
example, a right to free expression has different meanings in the United States
and Germany. If these differences can be justified, it would show that political
rights are at least partly sensitive to context.
According to Raz, most philosophers ignore the distinction between a
right to disobedience and justified disobedience when discussing civil
disobedience.78 The failure to acknowledge this distinction can be illustrated as
follows. That one has a right to X entails that one can do something morally
wrong because “one needs no right to be entitled to do the right thing” and “One
needs a right to do what he should not do otherwise.” (Raz, 2009: 266) Applying
this argument to civil disobedience, there is a difference between the proposition
that civil disobedience is right (justified) and the proposition that one has a right
to engage in civil disobedience.
After explaining the difference between justified disobedience and a right
to disobey, Raz bases the right to disobey on the right of political participation. I
shall discuss this aspect of Raz’s view in the second part of this Chapter. At this
point I want to focus on the implications raised by distinguishing between the
phrases “is right” and “right to” as these phrases are used by Raz.
First, Raz’s position is that the underlying justification for a right to
engage in some action, X, is to protect an agent’s autonomy. A right to X entails
the fact that a right-holder should be able to perform X without interference by
others and this right-holder can make his decision between right and wrong
independently. Thus, holding a right to X is equivalent to a liberty. Therefore, a
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right to disobey means that a right-holder lacks a duty either to disobey or to
obey. A right-holder can decide whether or not to disobey by himself,
independent from interference by others.
But Raz denies that in a liberal society, where the right of political
participation is completely protected, members of society have a right to disobey.
A liberal state with full protection of political participation creates conditions
such that members’ political opinions can be fully channeled into political
deliberation by their participation in the normal political process (e.g., through
public debate and discussion, voting, lobbying, and through lawful means of
protest). So in a liberal state members’ political participation can be transformed
into law-making through collective deliberation by members of society. If there
is a right to disobey, this means that members of a society can perform
disobedience in a circumstance in which individuals’ opinions are completely
channeled into political deliberation. If one claims a right to disobey, then this
implies that one does not live in a liberal society. Raz says, “However, subject to
this reservation, members of the illiberal state do have a right to civil
disobedience which is roughly that part of their moral right to political
participation which is not recognized in law.” He continues, starting from a new
paragraph, “the case is reversed in a liberal state. Here there can be no right to
civil disobedience which derives from a general right to political participation.
One’s right to political activity is, by hypothesis, adequately protected by law. It
can never justify breaking it.”79
These ideas require some further explanation. Following Raz’s distinction
between justified disobedience and a right to disobey, members of a liberal
society might perform disobedience under either justified disobedience or
unjustified disobedience which requires a right to disobey. In the former
circumstance, there is no need for members to be entitled to “a right” because
they already have substantial reasons for moral permissibility. In the latter
circumstance, insisting on a right to disobey contradicts Raz’s assumption of a
liberal state. Members of a liberal society might argue that the given procedure is
unable to channel their opinions into political participation completely. This
argument is inconsistent with Raz’s assumption that a liberal state provides full
protection of political participation. Therefore, for Raz, in a liberal state,
members of society have no right to disobey because there is no need to grant
them this right. Raz says, “Every claim that one’s right to political participation
entitles one to take a certain action in support of one’s political aims (be they
what they may), even though it is against the law, is ipso facto a criticism of the
law for outlawing this action.” (Raz, 2009: 274) However, Raz admits that
occasionally members of a liberal state can be justified in engaging in civil
disobedience when they have a substantial first-order reason to disobey a law.
(Raz, 2009: 274)
Second, Raz’s distinction opens a further discussion with respect to the
question of the function of having a right to X. My position is that the function of
a right to X is to provide a protected reason for a right-holder to rebut others’
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challenge to doing X. Claiming a right to X opens a sphere of autonomy for an
agent to make a decision: one has to decide what is the right thing to do on the
basis of one’s own deliberations. However, there is less need to protect this
sphere of autonomy when such a decision has not been challenged, suspended,
or interfered with by others. Taking a right to X into account shows an important
context of exercising it: a right to X protects one’s autonomy in the circumstance
in which one faces a challenge. Identifying this context implies a possibility that
the right-holder can be protected from being challenged by claiming a right to X
imposing a duty on others not to intervene the performance of a right to X even if
X is morally wrong. And therefore, it follows that a right to X is a protected
reason for a right-holder’s performance of X. The right to X functions to preempt
reasons that otherwise would defeat the justification for Xing.
Third, it is still an open question whether a right to X can only be a liberty
in the Hohfeldian sense (in the context of the right of disobedience as a moral
and political right).80
Wesley Newcomb Hohfeld defines a “liberty” as a “privilege,” stating “a
privilege is the opposite of a duty, and the correlative of a ‘no-right.’” (Hohfeld:
1913, 32) When one has a privilege of doing X, this means that one does not have
a duty not to do X. Hohfeld takes the property right of owning land as an example.
Having a privilege of entering one’s own land is the opposite of having a duty to
stay off. (Hohfeld: 1913, 32) The correlative of a privilege is that “no-right,”
which is a technical term created by Hohfeld identifying that a right-bearer is in a
position of “no-right” that prohibits a privilege-holder to X. Based on Hohfeld’s
explanation, a privilege can be defined by the following statement:
•

Privilege: A has a privilege to X if and only if A has no duty not to X.81

There is another legal relation in terms of having a right, that is, a claim. A
claim-right is a right such that the right-holder can create a duty upon others
(right-bearer) when one claims such a right. Hohfeld defines this claim-right as
the following: “In other words, X has a right against Y that he shall stay off the
former’s land, the correlative (and equivalent) is that Y is under a duty toward X
to stay off the place.” (Hohfeld: 1913, 32) And based on Hohfeld’s explanation, a
claim-right can be defined by the following statement:
•

Claim-Right: A has a claim that B X if and only if B has a duty to A to X.82

A right to disobey functions as a liberty-right and a claim-right. If one has
a right to disobey, one has no duty not to disobey and one has a claim on others
not to interfere with one’s disobedience.
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Raz treated first-order reasons for disobedience and second-order
reasons for protecting disobedience as ways of convincing others to approve
disobedience. He says, “Generally two kinds of arguments are relevant for
judging another person’s action, two kinds of argument that a man can use to
convince another rationally that he is entitled to perform a certain act. He can
show that the act is right (or that there is reason to think that it is) or he can show
that he has (or that there is reason to think that he has) a right to perform it.” (Raz,
2009: 274) The problem is that there is a difference between convincing others
to approve one’s disobedience and defending others’ suspension (or interference)
of one’s disobedience. Waldron provides one example showing this difference.
He says, “…if somebody asks me, ‘Why did you vote for the National Front
candidate?’ or ‘Why did you spend all that money on racehorses and champagne?’
or ‘Why did you marry someone you loathed?’ the answer, ‘I was exercising my
moral rights,’ is not an appropriate reply.”83 Waldron has the view that rights do
not provide reasons for acting. This is correct so far as it goes. But in the case of
disobedience, the function of a right to disobey is not to convince others that
one’s disobedience was justified, but instead serves to rebut challenges to
disobedience. (See Section 6 in Chapter One.)
Raz thinks that one can do something morally wrong by claiming a right
to X. But as Raz says, one does not need to claim a right to X if there is a sufficient
reason to X. If a right to disobey can shield disobedience from intervention by
others, then this right to disobey functions as a second-order reason for
disobedients to defeat challenges and not as a first order reason for others to
approve disobedience. If this analysis is correct, then the right to disobedience is
a second-order reason that protects disobedience from interference and not a
first-order reason that justifies disobedience.
Furthermore, to claim a right to disobey does not cancel the requirement
for justification of disobedience in the first place. That requirement remains,
especially when the disobedients aim to induce others to engage in action.
Justifying disobedience by claiming a right to disobey cannot provide others with
a reason to act. This becomes clear once we realize that a right to disobey
implies a similar right not to disobey. The right allows the potential disobedient
to make the choice. The function of a right to disobey is to protect an act of
disobedience from being challenged, not to persuade others to accept a firstorder reason to doing some action.
Raz also denies that members of society in a liberal state have a right to
disobedience. Raz’s argument is not convincing because members in such a
society still need this right to protect themselves from unjust treatment that
happens occasionally even in a liberal state. This issue is important, but it will
not be addressed further in this Dissertation, which is limited to the case of a
transitional society. My view is that even in a liberal state, members of society
still have a right to disobedience.
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2.2. First and Second Orders Reasons and the Distinction
Between a Justification-Based and a Rights-Based
Approach to Disobedience
Based on Raz’s explication we can differentiate two approaches to
disobedience: a justification-based approach and a rights-based approach. These
two approaches share certain normative commitments but they diverge with
respect to how disobedience should be protected. My purpose in this section is to
explicate the distinction between first-order reasons and second-order reasons
as the basis for understanding how such divergence happens.
Civil disobedience is a kind of action that disobedients must justify. And
from the disobedients’ perspective a reason to disobey is necessary because
without justification disobedience would lose its persuasive force.84 In other
words, if the disobedients purport to create a persuasive effect, they must
perform communicative disobedience that is based on reasons, which could
persuade the majority regarding the issues at hand. (See Section 2.2. in Chapter
Three.) However, expressive and resistant disobedience do not necessarily have
the same need for justification, because persuasive effect is not the main purpose
for performing expressive or resistant disobedience.
Two types of reasons are relevant to the justification of disobedience:
first-order reasons and second-order reasons. First-order reasons are reasons
that provide justification for an action by an agent; in the context of civil
disobedience, first order reasons are those reasons that provide a normative
ground for performing disobedience. These reasons might be moral, political, or
religious, but to the extent that they provide a normative ground for engaging in
an act of disobedience they are first-order reasons. Second-order reasons in
general are reasons that operate on first-order reasons; in the context of civil
disobedience, second-order reasons are reasons to protect performance of
disobedience from interference by others—such protection constitutes an
assignment of jurisdiction over the decision of whether or not to disobey the
individual disobedient and removing jurisdiction from others, including law
enforcement officials.85
This distinction between first and second-order reasons provides the
basis for a dynamic picture of disobedience. Disobedience is usually challenged
at the time when disobedience occurs, or when a plan to engage in disobedience
has been made public. Take a hypothetical example:
John, living in a society in which a violent gang group is popular,
affirms the freedom of expression and does not trust his government
84
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because the government has suppressed the freedom of speech for a
substantial period of time. Now the color yellow has been recognized for
some time as the symbol of the gang group and this group forces
members to wear this color to show their support. In order to stop this
forceful disclosure, John’s government prohibits the wearing of yellow in
public. John disapproves of this gang group but he also thinks the law
infringes on the freedom of expression without sufficient reason. Other
members of John’s society believe that such a law is justified because this
kind of prohibition can preempt the possibility of forceful disclosure of
one’s position. John disagrees, because he thinks the freedom of
expression is superior. Therefore, he takes protecting the freedom of
expression as his first-order reason to disobey the law prohibiting the
wearing of yellow garments. After disobeying the law individually, John
realizes that he must persuade others to disobey as well if he wants the
government to change the law. So he begins to persuade others not to
obey the law. In order to remind others of the importance of the freedom
of expression, John starts to persuade others to join the course of
disobedience and provides as reasons the right to choose colored apparel
as a means of protest. John aims to convince others to accept his reason to
disobey. John invites others to join his protest, leading the government to
institute legal proceedings in order to punish John.
This is a simplified hypothetical example, but there is a similar case in
Singapore.86 We can see John has a first-order reason to disobey the law (the
prohibition on wearing yellow clothes): John believes that the law infringes on
the freedom of expression. This reason justifies his action, i.e., persuading others
to oppose the law. Assume that in the hypothetical example, John’s first-order
reasons for disobedience are subject to challenge by others with the
countervailing first-order reason of maintaining the government’s authority.
Second-order reasons would bear on the question of how the agent and others
should act when the government decides to intervene (to punish John’s
disobedience), when their first-order reasons (to enforce the law) are in conflict.
This hypothetical case illustrates the issues that divide a justificationbased and a rights-based approach to disobedience:
1. A justification-based and a rights-based approach share a normative
commitment: the disobedient must justify his disobedience with
substantial and sufficient first-order reasons to disobey. In other words,
both of them permit no arbitrary disobedience.87
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2. Both approaches agree that first-order reasons are the key to persuading
others to disobey.
3. The two approaches disagree on the question of whether the right to
disobey provides a ground for rebutting challenges to disobedience and a
reason against interventions that seek to interfere with disobedience.
A justification-based approach insists that John’s first-order reason is the
sole ground for protecting his disobedience against interference, while a rightsbased approach denies this is the sole ground—because a right to disobey is an
independent source of protection of disobedience and imposes normative
requirements on the opponent of disobedience. Therefore, a rights-based
approach takes a right to disobey as a second-order reason protecting
disobedience but a justification-based approach treats the first-order reason for
disobedience as a second-order reason to protect disobedience against
interference.
Now there may be doubt about whether a first-order reason can also
function as a second-order reason. But in daily life people often use their firstorder reasons as second-order reasons that protect their actions from challenge.
For example, a father who had promised to tell his son a story before bedtime
was too tired to do this after work and breached his promise. His son might
challenge (or keep asking) his father to keep the promise of telling a story by
saying that keeping a promise is important because this maintains trust. This
father might respond to his son’s challenge by saying that he is exhausted and
therefore has a good reason not to keep his promise. The father’s first-order
reason functions as a second-order reason to protect his noncompliance with his
promise. Of course there might be another scenario, e.g., this father was in a bad
mood after work, told the son “I am your father, you should not challenge my
decision, and that’s it.” In this second scenario the second-order reason is
different from the first-order reason. The most salient feature in a justificationbased approach is that it assigns this kind of double function to the reason for
disobedience and hence denies that a mistaken belief that disobedience is
justified can protect disobedience from interference.
We can illuminate the difference between a justification-based and a
rights-based approach to disobedience by examining a scenario involving
mistaken belief. Assume that John makes a factual mistake. In fact there is no law
prohibiting the wearing of yellow clothing. It follows that disobedience of such a
law is not possible. John mistakenly believes the prohibition exists, and he
escalates his action by violating other laws to get the public’s attention. In this
scenario, a justification-based approach denies that John’s disobedience is
protected against interference, but a rights-based approach supports such
protection. A rights-based approach does not require that one’s subjective belief
be correct in order to protect disobedience because disobedience itself is the
exercise of a right to disobey in conjunction with a first-order reason for
disobedience. Thus, a right to disobey protects disobedience from being
challenged even in a case of mistaken belief.
The distinction between a justification-based and a rights-based approach
matters for another reason. A justification-based approach permits political
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authorities to suspend or prohibit disobedience without fulfilling the
appropriate burden of proof that requires a showing that there is a real need to
suspend disobedience. The justification based approach allows the authorities to
circumvent the reasons that justify disobedience: because there is no right to
disobedience, the authorities can prohibit disobedience without any showing
that the reasons justifying disobedience are invalid. This constitutes a
“circumvention” of the reasons for disobedience.
So far I have illustrated the difference between a justification-based and a
rights-based approach to disobedience by using the conceptual distinction
between first-order and second-order reasons. The next Section will explore the
idea of circumvention of reasons by explicating a formal framework of reasons in
direct and indirect disobedience.

2.3. The Idea of Circumvention of Reasons in a
Justification-Based Approach
A justification-based approach creates the problem of the circumvention
of reasons. This problem arises because the political authorities can adopt a
reason for suspending disobedience that does not rebut disobedients’ first-order
reason to disobey. This Section explains how the circumvention of reasons
happens by applying a justification-based approach both in cases of direct and
indirect disobedience.
The basic idea of the circumvention of reasons can be illustrated in the
following Figure. The disobedients’ first-order reasons either can be taken into
account by the political authority or excluded from consideration. The
circumvention of reason can be seen via the manner in which the political
authorities can exclude the disobedients’ first-order reasons and ignore their
legitimate claims by solely emphasizing the disobedients’ reason to obey. The
following two Sections provide the illustration of the circumvention of reasons
in cases of direct and indirect disobedience.
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Figure 17: The Idea of Circumvention of Reasons
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2.3.1. The Circumvention of Reasons in Direct Disobedience
“Direct disobedience” refers to disobedience in circumstances such that
the content of the disobeyed law is morally impermissible from the point of view
of the disobedients.88 From their point of view, they believe that the content of
the law does not constitute a reason for them to obey and, because that content
is inconsistent with their moral convictions, they do have a reason to disobey.
We can abbreviate a “reason to disobey” as “RD.” Disobedients have an
RD if they believe that the content of a law is morally impermissible (or morally
unjustifiable). In direct disobedience, disobedience is justified by showing that
the legal content in question is morally impermissible. Therefore justification of
disobedience requires a showing that legal content is inconsistent with moral or
political principles. However this legal content is not the only factor that the
disobedients should consider. The protested law might be enacted by fair and
just democratic procedures. The fact that the protested law was passed by a fair
collective procedure constitutes a reason to obey the law. This reason to obey
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might not be decisive but should be considered by the disobedients. Let us call
this reason “democratic legitimacy.” Let us abbreviate a “reason to obey” as “RO.”
Democratic legitimacy is an RO for all laws that are in fact enacted by fair
democratic procedures.
This framework can be applied to the example of John’s protest of the
prohibition against wearing yellow attire. John believes that the content of the
yellow-attire prohibition is morally impermissible and his action of disobedience
directly violates the legal content of the law. His RD is that the law violates
freedom of expression. While John has an RD, he also has an RO, the democratic
legitimacy of the law. Suppose that in this case John’s RD outweighs or trumps
his RO.
John’s RO (democratic legitimacy) is also a reason for his opponents to
challenge John’s disobedience. The opponents might not directly counter John’s
RD (violation of the freedom of expression). Rather, they could rely on the fact
that John has ignored the important value of obeying a decision made by a fair
and democratic procedure. Whatever the specific reason, the opponents of
disobedience can base their attack on RO without denying John’s RD.
In order to rebut the challenge from the opponents, John has two possible
strategies. The first strategy is to emphasize John’s RD, that is, the moral
impermissibility of the protested law. The second strategy is to question the
value of democratic participation by showing that democratic legitimacy does
not provide a decisive reason to obey.
Consider the first strategy. The opponents could challenge John’s
disobedience by arguing that the prohibition of yellow clothing itself is politically
contested and hence that the proper method of challenging the statute is normal
political appeal and not direct disobedience. Or, more antagonistically, the
opponents might contend that the protested law is morally acceptable and
thereby negate John’s justification for disobedience. Both of these rebuttals to
John’s reason to disobey target his first-order reason.
Now consider the second strategy. Instead of targeting the reason to
disobey, opponents might emphasize the importance of the reason to obey by
focusing on the significance of complying with democratically legitimate
collective decisions. Thus, the opponents might argue that many political
questions are controversial. If every controversial decision were to lead to civil
disobedience, the result would be social disorder with substantial harmful
effects. Therefore, the RO provided by the democratic legitimacy of a collective
decision is a very weighty reason.
The picture I have drawn is a simplified picture of direct disobedience
that illustrates several possibilities for challenging direct disobedience. Now we
can consider the implications of a justification-based approach to direct
disobedience.
John’s opponents have two ways to challenge his disobedience: (1)
challenge his argument about the freedom of expression; and (2) target his
ignorance of the reason to obey. With a justification-based approach, the
opponent is free to choose the way to rebut disobedience because there is no
independent reason that limits the basis for opposing disobedience. John’s first-
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order reason cannot bind the opponent unless the opponents also admit John’s
first order reason: John’s reason to disobey is the reason the opponents should
rebut (if they disagree with it), not the reason they that should be bound to
noninterference with John’s disobedience. Therefore, in a justification-based
approach the opponents can simply circumvent the first-order reasons for
disobedience.
The role that opponents occupy makes a difference in cases where
circumvention of the reasons for disobedience occurs. Governments have an
obligation to enforce the law and a duty to maintain social order. In contrast to
ordinary members of society, officials also have a first-order reason to enforce
the law. When the opponents of disobedience hold a political office that makes
them capable of intervening, suspending, prosecuting, or judging the legality of
the disobedient’s action, the circumvention of reasons creates an opportunity for
them to challenge disobedience in a way that ignores the question of whether the
disobedients have sufficient reason to disobey.
A justification-based approach does not impose a moral obligation for the
government to consider whether the disobedient’s first-order reason for
disobeying the law counterbalances the government’s obligation to enforce the
law. Reasons to challenge direct disobedience can always be re-routed to the
opponent’s obligation to enforce the law and disobedient’s duty to respect
democratically legitimate collective decisions. For this reason, a justificationbased approach has the effect of locating a public official’s decision to challenge
disobedience in a sphere of discretion.

2.3.2. The Circumvention of Reasons in Indirect Disobedience
Now let us turn to a case of indirect disobedience. Indirect disobedience
refers to the circumstance in which there is no means to directly disobey a law
that is deemed to be immoral. This can occur because the members of society
who believe that law is immoral are not themselves the target of this law or
because the immoral legal content is part of a policy that regulates government
action and not the conduct of ordinary members of society. In cases of indirect
disobedience, members of society must violate other laws in order to engage in
civil disobedience. But the legal content of these other laws will (usually) be
morally justified or at least not directly contrary to the requirements of morality.
For example, a peaceful protest via a sit-in might violate traffic regulations that
are morally justified. Disobedience is indirect in the sense that the law that is
disobeyed is not the law that the disobedients find objectionable.
John’s disobedience is a case of direct disobedience but we can modify the
details so that it becomes indirect. Suppose John now protests a law that
prohibits voting by persons in prison. There is no way for John to disobey the
law in question because he is not a prisoner. So he decides to violate other laws
as a means of protest. This scenario is more complex in the sense that John
should be concerned with two types of laws in conjunction with reasons to
disobey and obey. Suppose that John intends to violate traffic laws to protest. I
call these laws the disobeyed norm (DN hereinafter). And the law of restricting
prisoners’ right to vote is the targeted norm (TN hereinafter). Assume both the
DN and the TN were enacted through a fair and democratic procedure and hence
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possess democratic legitimacy. John has a reason to obey DN for two reasons: (1)
its content is morally justified, and (2) the DN is democratically legitimate.
What makes John’s case complex is that the moral impermissibility of TN
(restricting prisoners’ right to vote) is insufficient by itself to be the grounds of
John’s disobedience. This is because the moral impermissibility of TN does not
tell John which laws he should disobey. In order to justify John’s “indirect”
disobedience, John must be able to explain why he chose to disobey the traffic
laws.
Thus John needs a supplementary reason to justify which DN he disobeys
as a means of protesting the TN. For example, he might claim that violating a
carefully-chosen law can achieve his purpose of addressing the unjust restriction
on prisoners’ voting rights, e.g., violating traffic laws in a location near a prison
(by conducting a sit-in that blocks traffic) might be an effective way of calling
attention to his cause.
John also must consider how much moral weight to assign to the
justifications for the DN. The DN’s moral weight must be outweighed by the
supplementary reason for disobedience to be justified. Therefore, in order to
justify indirect disobedience, two kinds of reasons are required. Both kinds are
first-order reasons. The first kind is a reason to criticize the TN by illustrating
the fact that the TN’s content is morally impermissible. The second kind is a
supplementary reason to demonstrate the relation between the DN and the TN,
and to override the reason to obey the DN.
From the perspective of the opponents of disobedience, they may justify
their opposition in two ways: they can challenge either the first first-order
reasons upon which the disobedient relies or they can provide a second firstorder reason that defeats these first-order reasons. For example, the opponents
of John’s sit-in could either argue that the restriction of prisoners’ voting rights is
morally permissible (a first-order reason) or they could emphasize the
significance of the fact that the traffic laws were produced by a democratically
legitimate collective decision (that is, a second-order reason).
When the opponents of disobedience are private actors, the distinction
between a justification-based and a rights-based approach to disobedience is less
significant because private actors lack political power over decisions to
intervene and suspend the course of disobedience, and they are not in a
normative position to enforce the law and maintain social order. But when the
opponents occupy a public office that is authorized by law to intervene or to
suspend the course of disobedience, this distinction does matter. As in the case of
direct disobedience, political authorities can either challenge the legitimacy of a
disobedient’s first-order reason or overcome the force of the disobedient’s firstorder reason by emphasizing the importance of the obligation to enforce the law
efficiently.
When considering John’s case, the circumvention of reasons becomes
more explicit. John must justify his disobedience by identifying two types of firstorder reasons with respect to the disobeyed norms and targeted norms.
Therefore, in order to rebut the opponents’ challenge, John must satisfy a higher
standard for justification. John must justify his action of disobedience, but the
political authorities can choose to rely on a second-order reason to attack John’s
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disobedience. A justification-based approach might claim that political
authorities ought to consider John’s first-order reason before they conclude that
these reasons are overridden by second order considerations. Normatively, the
political authority has the option not to challenge John’s first-order reason but
instead to rely solely on the importance of John’s obligation to obey the law. As in
a case of direct disobedience, the reason to suspend indirect disobedience can
always be re-routed to criticize the disobedients’ inappropriate choice of DN and
their duty to respect a DN that was enacted through a fair procedure.

2.4. The Moral Difference Between Disobedience and
Ordinary Criminal Conduct--The Function of Moral
Profiling
I have shown how a justification-based approach to disobedience allows
the circumvention of reasons both in direct and indirect disobedience, but I have
not yet explained why this circumvention of reason is undesirable. My basic
argument is the following. First, actions of civil disobedience are conceptually
different from simple law-breaking actions due to the contextual conditions that
constitute disobedience. Allowing the circumvention of reasons implies that a
political authority would be morally justified in ignoring these contextual
conditions and hence that the authorities would be justified in treating the
disobedients the same way they treated ordinary criminals. If there is no extra
normative ground to support the moral difference between actions of
disobedience and ordinary law-breaking, then one imlication is that civil
disobedience should be evaluated the same way that ordinary criminal actions
are evaluated.
Second, there are two levels of conflict between the reasons to engage in
civil disobedience and the reasons to obey the law. The first level is within the
disobedients’ deliberations that weigh the reason to disobey against the reason
to obey from the first-person perspective. The second level exists between the
disobedients’ reason to disobey and the political authority’s reason to suspend
disobedience. Tolerance of the circumvention of reason conceals the conflict at
the second level because such tolerance ignores the fact that the exercise of
political power to challenge and suspend disobedience can change members’
moral profile with respect to the obligation to obey the law. I shall focus on the
second argument in the following section.
One failure that arises from adopting a justification-based approach is
that such an approach cannot reveal the conflict of political morality between the
disobedients and political authority. I use Mark Greenberg’s theory, the moral
impact theory of law, to illustrate this conflict.
In terms of political morality, there are two levels of conflict in
disobedience. The first level exists within the disobedients’ reasons to obey and
disobey. This level of conflict occurs when members of society consider what
they ought to do from the first person perspective when they appeal to their own
sense of justice and seek to invoke the sense of justice of other members of
society through disobedience. They must consider reasons for and against
disobedience in order to determine whether they ought to disobey, and they
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must also consider what reason constitutes their first-order reason to disobey,
and how this reason outweighs countervailing reasons for obedience.
Gandhi’s speech in 1922 illustrates the first level of conflict. He says, “The
first shock came in the shape of the Rowlatt Act--a law designed to rob the
people of all real freedom. I felt called upon to lead an intensive agitation against
it.” 89 The Rowlatt Act allowed some cases to be tried without a jury and
permitted the detention of suspects without trial.
Gandhi’s disobedience was duty-driven, but he was required to decide
whether disobedience was unavoidable when he encountered the Rowlatt Act.
The structure of the first level of conflict is important, and investigating this level
of conflict can provide a better understanding of how moral reason works in
terms of civil disobedience. But the second level of conflict has received less
attention in the literature on civil disobedience.
This second level of conflict involves a clash of political morality between
the disobedients and political authorities. I shall illustrate how this conflict
happens in the following discussion. Once again, I will use Mark Greenberg’s
moral impact theory of law in order to explain how the action of a legal
institution can have an impact on the moral profile of members’ obligation to
obey the law. Understanding this impact will enable us to see how the second
level of conflict occurs.
The moral impact theory of law is a general theory by Mark Greenberg
which posits that the content of the law results from the effect that legal
institutions have on moral obligation.90 His theory maintains, “legal obligations
are a subset of moral obligations” and “the law is the moral impact of the
relevant actions of legal institutions.” (Greenberg, 2014: 1290) My purpose here
is not to evaluate Greenberg’s theory; instead, I will adopt his approach in order
to explicate and illuminate the second level of conflict in civil disobedience.
The first task is to identify the key elements of the moral impact theory of
law. There are three key elements, each of which I will examine in turn.
First, Greenberg posits that legal obligations as a subset of moral
obligations. And moral obligations have three characteristics: they are practical,
all-things-considered, and genuine. One implication in his definition of moral
obligation is that a moral obligation ultimately determines what one ought to do
because moral obligation are not pro tanto obligations: because they are allthings-considered obligations, they are necessarily decisive.91
Second, the term ‘moral profile’ is coined by Greenberg to represent all of
the obligations one has. Greenberg understands the content of law as the
change in the moral profile of each individual that results from legal institutions
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and actions. Thus, the content of a statute is the change that the statute makes in
the moral profile of persons governed by the statute.
Third, Greenberg’s theory is different from what he calls the Standard
Picture. The standard picture, according to Greenberg, is that legal content is
determined by the communicative content of legal texts. Thus, the legal content
of a statute corresponds to what the statute says. Greenberg’s idea is that “legal
institutions change our moral obligations by changing the relevant
circumstances (and not by doing so via changes in the content of law).”
(Greenberg, 2014: 1310) For example, the change produced by a statute in the
moral profile of persons subject to the statute might be significantly different
than what the statute says, because the moral profile of individuals is the result
of an all-things-considered judgment that necessarily takes into account moral
reasons other than the statute itself.
The second task is to explicate Greenberg’s arguments for the moral
impact theory. His argument begins with the idea that a fundamental purpose for
establishing a legal system is to make the use of violence morally impermissible.
Punishing wrongdoings is a significant way to draw a line between morally
permissible actions and morally impermissible actions. With regard to punishing
wrongdoing, “the actions of legal institutions are able to make determinate and
knowable aspects of morality that are otherwise either relatively indeterminate
or uncertain.” (Greenberg, 2014: 1311; emphasis added) This function of making
aspects of morality determinate and knowable is true both for actions of the
judiciary and the legislature. Why can legal institutions justifiably change the
moral landscape? Greenberg offers the answer that “to the extent that people
have the ability to participate equally in governance, legal institutions can
harness democratic considerations to alter the moral landscape.” (Greenberg,
2014: 1312)
Greenberg’s democratic considerations argument explicitly admits that
democratic arrangements constitute a reason for members of society, who have
the ability to participate equally, to abide by those arrangements. Greenberg’s
‘democratic consideration’ touches the core issue of the obligation to obey the
law, and I assume that Greenberg is right in the sense that members’ political
participation provides the reason for them to obey the law. Since equal
participation is a reason to obey the law, “legal institutions can create moral
obligations to participate in specific schemes for the public good, such as paying
taxes.” (Greenberg, 2014: 1314) This element of Greenberg’s theory will enable
us to understand how moral conflict occurs in civil disobedience and, therefore, I
will explain this aspect of his theory in more detail.
Without a legal system there is a practical gap between the general moral
obligation to help others and specific actions that will fulfill this obligation. Legal
institutions can provide specific mechanisms that enable members of society to
satisfy their general obligation to help others. A scheme of taxation is one
example of such a mechanism. As Greenberg says, “by specifying a particular
scheme and making it salient, creating the mechanism for everyone to
participate in that scheme, and ensuring the others will not free-ride, legal
institutions can channel the pre-existing, relatively open-ended, moral obligation
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into a moral obligation to pay a specified amount of money into that scheme.”
(Greenberg, 2014: 1314-1315)
Much could be said about Greenberg’s theory, but I now focus only on
how his theory can explain the second level of conflict in disobedience. The
second level s defined as follows: there is a conflict of political morality between
the disobedients and the exercise of political authority. Both disobedients and
authorities aim at changing the moral profile of members of society; both of them
address their actions to the public. On the one hand, the disobedients want to
persuade the public to recognize that a specific obligation to obey the law no
longer exists under current circumstances and therefore that their disobedience
of the law is justified. On the other hand, the exercise of political authority like
law enforcement, prosecution, or a trial aims to maintain (or reinforce) the
obligation to obey the law by showing through legal action that disobedience is
not morally permissible. There is a conflict as to whether there is a genuine
moral obligation to obey the law and whether the reasons to disobey held by the
disobedients trump the general considerations that favor compliance with legal
requirements.
Let me take the case of criminalizing disobedience as the example. A
criminal code makes certain patterns of conduct morally impermissible by
declaring that such conduct is unlawful and by punishing the conduct. A
judgment of conviction changes the moral profile of the convicted person and
others (such as prison officials). But what is more important in the context of
civil disobedience is that the decision to prosecute itself changes the moral
profile of persons who disobey the law. Prosecuting violations of the law is a way
to tell members of society what kind of conduct is legally impermissible and
ought to be blameworthy. Therefore, prosecuting action X tells members of
society that X itself is legally impermissible in a particular circumstance
identified by the prosecutor. Prosecution of particular acts of civil disobedience
is an expression by the political authorities of the view that these acts of
disobedience are morally wrong and a signal that the authorities will punish
similar cases in the future. But from the perspective of the disobedients the most
essential thing is that there is no specific obligation to obey the law as a genuine
(all-things-considered) moral obligation given that the disobedients have a
substantial first-order reason that justifies their disobedience.
Such conflict can be seen when law enforcement authorities suspend
disobedience by breaking up a march and detaining the disobedients, and
subsequently prosecute the marchers and impose sanctions against them. The
key point is that legal institutions’ actions show a certain attitude towards
disobedience and claim to have an impact on the moral profile of disobedients
and others with respect to their obligation to obey the law. There might be a case
where disobedients were detained but then released by a court’s decision
because the detention lacked sufficient legal ground. But this example only
demonstrates that a legal institution has the final word; institutional finality does
not deny that the second level of conflict exists.
A more radical understanding of the nature of this conflict is that
disobedience aims to overturn certain legal institutions altogether. In such a case
the disobedients and political authority are fighting over who can shape the
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moral profile of the members of society; both the disobedients and the
authorities hope to persuade the public to accept their moral view and its
implications. The disobedients are not only fighting for their ideas but also for
clarification of the conditions under which they are bound (and not bound) to
obey the law. They try to shape the moral profile of members of society by
performing disobedience. On the other side, the authorities impose sanctions on
disobedients in order to tell other members of society that they are bound to
obey the law even when the law exceeds the limits of their moral tolerance.
Once we understand the function of disobedience with respect to the
moral profile of members of society, it becomes clearer that a justification-based
approach fails to protect the second level of conflict of political morality between
the disobedients and the political authority. Because a justification-based
approach allows the circumvention of reasons, it permits the political authorities
to enjoy a wide scope of discretion to determine whether and to what extent the
second level of conflict should be revealed to the public. We should always keep
in mind that the first level of conflict (the reason to disobey and the reason to
obey the law) is always one critical factor for the political authorities in their
evaluation of the disobedients’ wrongdoing, but only by revealing the second
level of conflict of political morality can we determine what evaluative criteria
the political authorities are using when they prosecute and sanction civil
disobedience.
A rights-based approach obligates political authorities to reveal the
second level of conflict. This requirement results from the effect of the burden of
proof that I will explore and justify in Section 3.2. The next Section will focus on
the idea of a rights-based approach, the source of the right to disobey, and the
effects after adopting this approach as a way to protect disobedience.

3. A Rights-Based Approach to Disobedience: Its
Source and Effect
This Section focuses on the idea of a rights-based approach to
disobedience by explicating the meaning and source of the right to disobey; the
Section then describes the effects of the rights-based approach on the protection
of disobedience from intervention and interference by the legal authorities.
This Section is divided into two parts. The first part focuses on the
meaning of the two sources of the right to disobey: the right of moral conviction
and the right of political participation. Two scholars, Kimberley Brownlee and
David Lefkowitz, have contributed to a deep understanding of these two sources.
Therefore, the first part is a summary of their theories. The second part explores
the effect of having a right to disobey in terms of the burden of proof imposed on
political authorities. I argue that a right to disobey creates a burden of proof on
the political authorities when they try to suspend disobedience. I illustrate the
fundamental content of the burden of proof by differentiating four sub-types of
the burden of proof.
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3.1. Two Sources of the Right to Disobey: The Right of
Moral Conviction and the Right of Political
Participation
This section illustrates two sources of the right to disobey. Before I
continue, though, I would like to clarify several points. The first point involves
the meaning and content of the right to disobey. The right to disobey entails the
fact that a right-holder can claim this right in a way that imposes a certain kind of
obligation on those obligated by the right. When I refer to the right to disobey I
refer to this right as a second-order reason to protect disobedience in a certain
way. The second point is the meaning of the “source” of the right. The right to
disobey is derived from an underlying source, which is itself a right: I will refer
to this as the “source right.” The content of the right to disobey is dependent on
its source right. The source demarcates the frontier of exercising the right to
disobey. In other words, the source right determines whether an action is
undertaken in order to protect the right to disobey.
A rights-based approach to disobedience insists that members of society
have a right to disobey when they subjectively and reasonably believe that a law
is unjust. This right is a second-order reason to protect their actions of
disobedience from being challenged by others or suspended by political
authorities.
There are two possible sources of the right to disobey: the right of moral
conviction and the right of political participation. I shall explore each in turn.

3.1.1 The Right of Moral Conviction
Despite scholarly disagreement about the content of civil disobedience,
one undisputed fact is that disobedience is a type of conscientious action.
However, this fact had rarely been discussed theoretically until Kimberley
Brownlee’s work, Conscience and Conviction- The Case for Civil Disobedience.92
Her book provides a sophisticated exploration of the question as to how the right
to disobey can be grounded on either moral conviction or conscience.93
Brownlee argues that members of a well-ordered society have the right to
disobey based on their conscientious moral convictions (moral conviction or
conscientious conviction) or on their conscience. My exploration of her theory
focuses on the concept of moral conviction that paves the way for the right to
disobey.
For Brownlee, the right of moral conviction is based on the principle of
humanism. According to Brownlee, the principle of humanism says, “first that
society has a duty to honour the fact that we are reasoning and feeling beings
capable of forming deep moral commitments, and second, that genuine moral
conviction is essentially non-evasive and communicative.” (Brownlee, 2012: 7)
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Therefore, a society should encourage members to form their moral conviction
and act in accordance with them. Society should also protect its members from
illegitimate interference by other members. Based on this principle there are two
arguments for the right to disobey. The first argument is called the conviction
argument and the second one is the conscience argument.94 Only the argument
based on moral conviction will be discussed here.
For Brownlee, one salient feature of conscientious moral conviction is the
communicative principle of conscientiousness. (Brownlee, 2012: 29-47) True
moral conviction exists when four conditions are satisfied:
1. The Consistency Condition: This condition requires consistency
between judgments, motivations, and conduct to the extent such
consistency is possible. (Brownlee, 2012: 30)
2. The Universality Condition: This is a requirement for members to
make a universal judgment that the act we deem to be wrong is
wrong not only when we do it, but also when others in similar
circumstances do it. (Brownlee, 2012: 34)
3. The Non-Evasion Condition: This condition is a practical test for
conscientiousness requiring members of society to “bear the risks
of honouring” their moral judgments. This condition means that
members of society should not seek to “evade the consequences
[of] and, in some cases, take positive action to support” their
convictions. (Brownlee, 2012: 37)
4. The Dialogic Condition: This condition requires that convictionholders must be willing to communicate their conviction to others
and to engage with others in reasonable deliberation. (Brownlee,
2012: 42)
A true moral conviction must satisfy these four conditions.
The next step in the argument connects moral conviction with the right to
disobey. Brownlee’s position is that if disobedience is the reflection of one’s
moral conviction, one has the right to disobey. Why is this so? The principle of
humanism protects the right of moral conviction, but there is a gap between the
right of moral conviction and the right to disobey. How does the principle of
humanism fill this gap? According to Brownlee’s explanation, the principle of
humanism protects the right of members of society to act based on their true
conscientious judgment and this right to act includes a moral right to civil
disobedience (the right to disobey).
The right to act includes a right to express one’s moral convictions. This
right includes the right to express one’s moral disapproval of a law. If
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disobedience is a communicative action that expresses one’s moral commitment,
such action falls under the protection of the right of moral conviction, that is
based on the principle of humanism. When a person truly believes that a law is
unjust and is willing to communicate his moral judgment with others through
disobedience that could result in punishment, Brownlee argues that this
expression of one’s conscientiousness should be protected from intervention by
others. In other words, this right to disobey protects “a sphere of conduct with
which, in general, others may not justifiably interfere.” (Brownlee, 2012: 7-8)
According to Brownlee’s principle of humanism, instead of punishing civil
disobedience, society should protect disobedience from interference by others
and should praise the disobedients for communicating their moral convictions to
the public.95
Consider a possible critic of Brownlee’s argument for a right to disobey
based on moral conviction. This critic says that recognizing the moral conviction
argument does not assure that there is a right to disobey because, if disobedience
is communicative, then the right to disobey should be traced back to the right to
free expression. Unlike the right of moral conviction, the right to free expression
explicitly protects actions that can be considered a vessel that transports
communicative content.
Brownlee denies that the right to free expression is the source of the right
to disobey; she argues that, although the right to act conscientiously includes a
right to expression, the right to expression does not entail a right to
communicate.
Brownlee says, “expression is the manifestation of thought, emotion, and
opinion. It can take innumerable forms.” (Brownlee, 2012: 140) For Brownlee,
expression is a broad category that includes verbal and non-verbal speeches that
convey understandable content, and actions. Nonetheless the idea of expression
is different from the idea of communication. She says, “what expression is not is a
communication. The right to free expression is not a right to communicate that
expression to others, Conceptually, this is because expression is not, by nature,
an other-directed activity. We can express ourselves alone and in isolation from
others and in forms that are unintelligible to others.” (Brownlee, 2012: 140) The
reason for distinguishing expression from communication is the fact that an
action of expression is not necessarily an action that is directed to others. It is
not an “other-directed activity” because one can express their thoughts, feelings,
and opinions by oneself. (Brownlee, 2012: 140) Therefore, one can express one’s
ideas, emotions, and opinions without assuming that their expression will be
received by others.
Building on the distinction between expression and communication,
Brownlee further notes that, “the right to free expression is not a right to
communicate that expression to others.” (Brownlee, 2012: 140) Brownlee’s
conception of the right to expression is narrower than the legal meaning of the
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First Amendment right to free speech. But the legal meaning is not her focal
point. Rather, the point of her argument is that, when viewing civil disobedience
as an action that is based on an individual’s conscientious and moral conviction,
the right to expression cannot serve as the foundation of this type of action.
Performing disobedience is an action that tries to communicate one’s
conscientious conviction with others and this characteristic cannot be covered
by the right to expression. Given that Brownlee’s communicative principle of
conscientiousness forms the core of her argument regarding moral conviction,
her conclusion that disobedience is not grounded in free expression is
reasonable.
Taking the right of moral conviction as the source of the right to disobey
leads to the conclusion that the right to disobey is general in the sense that
everyone who has a true moral conviction has this right. But the right to disobey
is not absolute in the sense that interference with the right could never be
justified. This right to disobey is limited because the right to act conscientiously
is limited. And the right to act conscientiously is limited because the principle of
humanism also respects the moral rights of others to act based on their own
moral convictions. (Brownlee, 2012: 140-141) One implication of this right to
disobey is that disobedients should respect others’ right of moral conviction,
which constitutes an inner limitation on the choice of disobedience.
Before I turn to evaluating Brownlee’s argument in a way that situates her
theory in a transitional society, a summary is helpful.
1. The right to disobey is derived from the right to act
conscientiously. And this right to act conscientiously is derived
from the right of moral conviction, which entails the
communicative principle of conscientiousness.
2. The right of moral conviction is grounded on the principle of
humanism that encourages members of society to use their
capability of moral reasoning and make true moral commitments.
3. Taking the principle of humanism as a shared principle in a wellordered society leads to the conclusion that society is responsible
for protecting its members from interference by others, so long as
the members to be protected act from moral conviction. Therefore
disobedience should be protected by society when the
disobedients hold true moral convictions as defined by Brownlee’s
explication of the communicative principle of conscientiousness.
4. But this right to disobey is limited in the sense that its ultimate
foundation, the principle of humanism, also respects others' right
of moral conviction. This limitation would be activated if
opponents of disobedience were to hold that their true moral
conviction required them to interfere with disobedience.
Therefore the right to disobey is limited. However, this right is
general in the sense that everyone is entitled to have this right to
disobey when they hold a true moral conviction and act
conscientiously.
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3.1.2. The Right of Political Participation
The third source of the right to disobey is the right of political participation. The
philosophical foundation of the right of political participation can be traced back to
David Lefkowitz’s article, “On A Moral Right to Civil Disobedience.”96 Joseph Raz also
bases the right to disobey on the right of political participation although he denies that
members of a liberal society are entitled to a right to disobey. Lefkowitz asks the same
question as Raz does but reaches a different conclusion: Lefkowitz maintains that
members of a liberal society have the right to disobey even when the right of political
participation has been protected by the institutional arrangements of democracy.
(Lefkowitz, 2007: 203) Raz and Lefkowitz both ground the right to disobey on the right
of political participation but they differ with respect to the question of whether the right
extends to members of a society that qualifies as “liberal.”

My purpose in this Section is to crystalize Lefkowitz’s argument by
focusing on three of his ideas: (1) the meaning of a democratic decision process;
(2) the argument of the minority; and (3) the argument regarding bad luck.
These three ideas will then be used to show how the right to disobey is grounded
on the right of political participation.
Lefkowitz’s strategy starts with criticism of Raz’s mistaken claim that
“every claim that one’s right to political participation entitles one to take a
certain action in support of one’s political aims (be they want they may), even
though it is against the law, is ipso facto a criticism of the law for outlawing this
action.”97 Lefkowitz’s argument for the right of political participation begins
from situating the idea of a democratic decision procedure. A democratic
decision procedure is an institutional response to two competing moral demands.
In such a democratic society two kinds of claims are possible. First, there are
“justified claims of those whose proper moral treatment requires collective
action, which make up (one of) the ends of a justified modern state.” Second,
“there are the reasonable claims of various individuals regarding the
specification of those ends and the morally best or most efficient means to their
realization.” (Lefkowitz, 2007: 213)
When two justified moral claims compete with each other, this invites a
democratic decision procedure, for example, decision by majority vote. And
time-based restrictions are a common condition of how a democratic institution
responds to two competing moral claims. Lefkowvitz says, “responding to the
former [two competing moral claims] in a timely manner may require that
official deliberation come to a close, say, with the taking of a vote, so that some
collective action can take place.” (Lefkowitz, 2007: 213) According to Lefkowitz,
in order to make collective actions possible, official deliberation of competing
moral claims needs to come to an end through a voting procedure. But one can
be in the minority at the time of voting and still have a justified complaint that
one’s view might win the majority’s support if there were more time for
deliberation.
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So Lefkowitz says, “yet oftentimes those who find themselves in the
minority when such a vote occurs may justifiably complain that, had there been
further time for debate and deliberation, or had they enjoyed greater resources
for the dissemination of their arguments, their own (reasonable) views might
have won majority support.” (Lefkowitz, 2007: 213)
This picture of how two competing moral demands are decided implies
that the right of political participation includes two more specific rights:
1. A right to participate in the decision-making process itself.
2. A right to continue to contest the decision reached by such a
process.
This second specific right emerges from the fact that any collective
decision made in a timely manner will be subject to challenge on the grounds
that a different decision would also have been reasonable and gained the
majority’s support if contingent conditions had changed. Therefore members are
entitled to contest the decision continuously. When contingent conditions
change, the result of collective deliberation could be different.
In conjunction with the idea of the minority (examined below), Lefkowitz
argues for a right to constrained civil disobedience. This right to disobey is
derived from the second specific right of political participation, that is, the right
to contest collective decisions continuously.
One criticism of this derivation might be that even if we recognize the
right to continuously contest the decision itself, this should not preclude the
right to disobey given the alternative which is to contest a collective decision
through a variety of legal means. Lefkowitz replies to this criticism by arguing
that disobedience is the most effective way for the minority to express their
opinion by exposing themselves to the risk of being prosecuted and inviting the
majority’s moral reaction. Disobedients can “often communicate the strengths of
their convictions and preferences in ways that legal means for political
participations cannot.” (Lefkowitz, 2007: 214) A democratic decision process
always makes the distinction between the majority and the minority. The
majority wins the decision and the minority loses. The right to disobey is an
entitlement of those in the minority.
There might be another criticism of the right to disobey. Even if a
collective decision has been reached as a consequence of time-bound contingent
conditions, it could be argued that members of the minority should wait for the
next decision-making opportunity to attempt to gain the majority’s support.
They had bad luck on this occasion, but given fair procedures, they could have
better luck the next time.
This criticism is significant because bad luck is an unavoidable risk for
any democratic decision-making process. In a well-ordered society, bad luck for
the minority today might become bad luck for the majority tomorrow.
Lefkowitz’s reply, which I endorse, is based on the idea that the right of political
participation is best understood as a right to reduce “as much as possible the
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degree to which it is a matter of luck whether one attracts majority support for
one’s reasonable views regarding what justice requires, consistent with the
ability of the state to achieve these ends that provide a moral justification for its
existence and authority.” (Lefkowitz, 2007: 215)
Therefore the right to disobey can be seen as an entitlement of the
minority in a well-ordered society to correct the contingent influences on
collective decisions. Disobedience can reduce contingent influences by calling
the attention of the majority to the views of the minority in a way that is both
more immediate and more powerful than waiting for the next opportunity for
change via normal political processes.

3.2. The Effect of the Right to Disobey: The Affirmative
Attitude and the Burdens of Proof
I have examined two possible justifications of the right to disobey: the
moral conviction argument and the political participation argument. Now I turn
to the question of what effect the right to disobey generates. I argue that the
right to disobey creates a shift of the burden of proof from the disobedients to
political authorities such as law enforcement officials, criminal prosecutors, and
the judiciary. Thie burden of proof shifts because the right to disobey is a claimright, that is, when the disobedient claims the right, others—the political
authorities—are obliged not to interfere with the disobedient’s course of actions.
In a nutshell, once the disobedients claim the right to disobey, the claim creates
an obligation on the political authority to justify suspension of or interference
with the right to disobey. The burden of proof rests with the political authorities.

3.2.1. The Implication of the Right to Disobey (1): The Affirmative
Attitude towards Disobedience
Generally speaking, a legal system can take three attitudes toward
disobedients’ legal liabilities. First, it can take a harsh attitude by arguing that
disobedience is more serious than ordinary criminal conduct due to the fact that
disobedients break the law intentionally. Such intentions reveal that
disobedients, with their hostile attitude toward the law, might knowingly cause
social disorder and general disobedience. Prevention of these harmful effects
might justify strict enforcement against civil disobedients.
Secondly, the law can take an indifferent attitude toward disobedients’
liability by treating disobedience as one subtype of ordinary law-breaking
conduct. The main reason for supporting an indifferent attitude is the
requirement of formal equality. The idea of formal equality (in this context) is
that a legal system should treat all violations of a law in the same way in order to
avoid prejudice and evaluative bias. A third attitude is the affirmative attitude,
that a legal system should treat disobedience more favorably than ordinary lawbreaking, because disobedience is morally different from ordinary law-breaking
in a way that suggests that more favorable treatment is appropriate.
Disobedients’ first-order reasons to disobey along with their sincere attitude
provide the reasons for a legal system to adopt the affirmative attitude.
The first attitude, the harsh one, seems implausible because there is no
good reason for especially severe treatment of civil disobedience. It is true that
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civil disobedience involves an intention to disobey the law, but most laws
require a showing that the defendant acted intentionally. Civil disobedience
involves characteristic motives, but these motives intuitively support more
lenient treatment. Disobedients do not aim to harm others; quite the contrary,
the fundamental purposes of disobedience are consistent with concern for one’s
fellow members of society.
The second attitude, indifference, is intuitively acceptable because the
reasoning behind it rests on the principle of formal equality, i.e., treating like
cases alike. But actions of disobedience, although they resemble ordinary lawbreaking conduct, are different with respect to their morality and with respect to
the disobedients’ attitude toward law. This moral difference constitutes a prima
facie reason for a legal system to treat disobedience differently. Although the
moral difference cannot ultimately determine disobedients’ liabilities, it shows
that civil disobedience has certain virtues. Civil disobedience is not motivated by
selfish concerns but by moral considerations. A legal system should take these
characteristics into account. Therefore, while the indifferent attitude is based on
the principle of formal equality, the moral difference illustrates why the value of
formal equality can be outweighed by other considerations.
The third attitude, the affirmative one, is embraced both by a justificationbased and a rights-based approach to disobedience. These approaches both
imply that a legal system ought to adopt an affirmative attitude toward
disobedience. The meaning of this “ought” is provided by the following
arguments: While disobedience is an action of law-breaking and may cause
damaging results, it is an action that may be morally justified on normative
grounds that should be considered by political authorities.
When a legal system deals with disobedients’ legal liabilities, missing the
distinctive features of disobedience would entail a loss of appreciation for the
contributions that civil disobedience provides society. Adopting an affirmative
attitude does not erase all possible liabilities that disobedients should bear but
recognizes that a legal system has a reason not to incarcerate disobedients until
after the value of their dissent has been assessed.
While both a justification-based and a rights-based approach to
disobedience take the affirmative attitude, they differ with respect to whether
this affirmative attitude is conditional or not. The two approaches diverge when
it comes to the conditionality of the affirmative attitude.
A justification-based approach takes a conditional position: a legal system
should have an affirmative attitude toward disobedience only when disobedients
sincerely believe that they have moral permission to disobey a law, and that this
belief is actually justified by the evidence they have. Although disobedients’
justification of disobedience is not conclusive, their attitude of sincerity
demonstrates their non-hostility toward the whole legal system to which they
belong. This non-hostile inclination toward a legal system and the associated
difference from ordinary criminal conduct, constitutes the grounds for the
affirmative attitude toward disobedience.
But a rights-based approach does not take this conditional position.
Rather, it takes an unconditional one whereby a legal system should take an
affirmative attitude without regard to the disobedients’ subjective reasons and
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beliefs. It is the right to disobey that grounds this affirmative attitude, not
disobedients’ subjective beliefs and justificatory reasons.
From the perspective of practice, no significant difference follows from
the answer to the question of whether an affirmative attitude towards
disobedience is conditional or not. Political authorities will continue to exercise
their power to decide whether to interfere with disobedience whether or not
officials have an affirmative attitude towards disobedience. But, once a legal
system accepts this attitude, it leads to a conclusion that lenient judgment on
disobedience is normatively possible. An affirmative attitude also opens the
further possibility of thinking how approaches to disobedience might influence
the exercise of political authority when disobedience is challenged, suspended,
and interrupted.

3.2.2. The Implication of the Right to Disobey (2): The Burden of
Proof
3.2.2.1. The Phase of Law Enforcement
The right to disobey as a liberty-right grants members of society a sphere
of action in which one can freely decide whether or not to obey the law.
Regarding law enforcement, this right imposes two sub-obligations on the
exercise of political authority in nonviolent cases of disobedience.
The first sub-obligation is the obligation not to order disobedients to
disperse except as a last resort. The authorities should not take actions to end
peaceful disobedience, unless there is a substantial reason for believing that
damage would result from the course of disobedience. This obligation comes
from the need to balance between respect for the function of law enforcement
and respect for the sphere of action granted by the right to disobey. This
obligation is not absolute but is instead a prima facie obligation, which requires
law enforcement not to use dispersal methods as the primary means to suspend
disobedience. Thus, even if a peaceful march is illegal, it may not be necessary to
dissolve the march merely because it violates traffic rules.
The second sub-obligation is the obligation of minimal exclusion. This
sub-obligation requires that even when dispersal is necessary, the scope of
dispersion should be minimized unless a countervailing reason for dissolving the
entirety of the act of disobedience is present. For example, it is very common to
see some disobedients use violent actions to protest; such actions might include
throwing a rock with the intention of hurting others. In a case where the
disobedient action as a whole is peaceful, law enforcement should intervene to
stop only those persons who engage in violent actions. For example, the
authorities could allow a march that is mostly peaceful to continue, but arrest a
small number of marchers who throw rocks at the police. The more drastic step
of dispersing all of the marchers should only be taken if it is truly necessary.
Let me provide several examples to demonstrate how these two
obligations can be realized. The United Nations Congress has adopted several
principles to deal with cases of peaceful and non-peaceful association in Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials. In terms
of policing unlawful assemblies, Article 12 restricts the use of force against
peaceful but illegal assemblies on the basis that such force is unnecessary. This
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corresponds to the obligation of dispersal as the last resort. And when facing
violent assemblies, law enforcement should obey the principle of minimal
exclusion, which withholds from law enforcement unconstrained discretion to
dissolve assemblies forcefully.
People might challenge the appropriateness of these principles on the
grounds that they are not examples of the right to disobey itself. Indeed, these
basic principles can be considered part of the right to assembly or the right to
associate. But the key point is that unlawful assemblies by themselves can also
be a form of disobedience and be used to exemplify the force of disobedience.
For example, a protest in which disobedients lie on the street with the intention
of jamming traffic while holding signs expressing their ideas is a case of
disobedience and also a form of assembly. Lying on the street might be
considered beyond the scope of the right to assembly due to public safety
concerns, but still be covered by the principles governing civil disobedience.
There is another obligation that attaches to political authorities when
they engage in law enforcement: this obligation concerns the burden of proof.
The right to disobey can also function as a claim-right. This claim right is not
absolute, but has the effect of creating the burden on law enforcement to provide
adequate reasons for enforcement against disobedients. Law enforcement has to
justify their intervening actions by fulfilling several sub-types of the burden of
proof. I shall demonstrate this in the next Part, which is highly related to the
exercise of prosecutorial authority as the means to suspend or interfere with
disobedience.
3.2.2.2. The Phase of Criminal Prosecution- The Main Battlefield of the
Burden of Proof
I have briefly mentioned that in the phase of law enforcement, the third
obligation, the burden of proof, also plays a role in the exercise of political
authority. However, the role of this burden is less important in the phase of law
enforcement than in the phase of criminal prosecution, because when law
enforcement challenges the course of disobedience like a mass unlawful march, a
variety of contingent factors are involved and immediate reactions from law
enforcement are usually expected for the sake of maintaining social order and
preventing potential harms. In such a complex situation, the sphere for engaging
in legal discourse is not very extensive. But the situation is different in the case of
criminal prosecution, because prosecutions occur in the course of judicial
proceedings in which the procedural device of a burden of proof can be used to
test the justifications for prosecuting disobedients.
Criminal prosecution can serve as a process for evaluating the normative
grounds of disobedience from the perspective of law. The prosecutor must
decide whether or not to pursue disobedients’ legal liabilities stemming from
their unlawful actions. But to pursue criminal prosecution for unlawful actions
related to disobedience is not the same as prosecuting ordinary law-breaking
conduct. I have examined the moral difference between disobedience and
ordinary law-breaking conduct. This difference provides the normative grounds
for careful examination of the decision to prosecute. Criminal prosecution itself
shapes the normative profile of those affected by the prosecution. Potentially,
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prosecution can conflict with the right to disobey. This conflict can be managed
via the procedural device of the burden of proof.
The shifting of the burden of proof is the core consequence of recognizing
the right to disobey as a claim-right. When one claims to be entitled to the right
to disobey, such a claim plays an important role in terms of the normative
relationship between a right-holder and an obligation-bearer. The right to
disobey as a claim right highlights the duty to not intervene and thus interfere
with the course of civil disobedience. But this right and its correlative duty are
not absolute. Rather, they are but prima facie in the sense that this right can be
trumped by countervailing reasons that outweigh the duty to not intervene in
disobedience.
The burden of proof is the means by which the normative relationship
between a right-holder and a duty-bearer can be changed. The prosecution can
be required to fulfill the burden of proof as a perquisite for continuing with the
case against the disobedient. To be clear, the function of the burden of proof is
not to prohibit prosecutors from charging disobedients with a crime, but rather
to set a threshold for justifying the exercise of prosecution.
The function of the burden of proof is to highlight the potential conflict
between the exercise of prosecution and the justificatory reason for
disobedience. Prosecution is an action performed by a legal institution to shape
the obligation to obey the law and to determine how a particular action is
evaluated by law. The prosecutor asserts that the moral profile of the defendant
includes an obligation to obey the law. Disobedience, as I have demonstrated, is
also an action that aims to shape the moral profile, but in the opposite way, by
attempting to show that the moral profile does not include an obligation to obey
the law. Without the burden of proof, it would be too easy for the prosecutor to
ignore the potential conflict between the exercise of political authority and the
disobedients’ reason to disobey. The burden of proof aims to “force” the political
authority to face this potential conflict and provide reasons why disobedience
should be legally sanctioned.
The burden of proof can be divided into four parts. The first part is the
burden to determine whether the actions in question are actions of disobedience.
The second part is the burden of identifying the harms caused by disobedience.
The third part is the burden of considering the reason for disobedience. The
fourth is the burden of explaining the criteria for prosecution. These four parts
do not exhaust all content of the burden of proof, but they outline the essential
points regarding how prosecution of disobedience might be justified or rebutted.
•

The Burden of Differentiation: The prosecutor should determine whether
a case in question is considered to be disobedience or an ordinary case of
law-breaking. If the case is not one of civil disobedience, then the
prosecutor may proceed to treat the case in the usual way. However, if the
case involves civil disobedience, then the prosecutor should fulfill the
following three burdens. This burden assumes that the prosecutor can
take a broad view to examine a particular case using resources from other
intellectual fields like moral and political philosophy, consulting
appropriate experts if that is required.
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•

•

•

The Burden of Identification of Harms: The prosecutor should identify
what actual harms were caused by the disobedients. The prosecutor must
identify the harms as accurately as is feasible. Although actions of
disobedience are likely against the law, that fact does not necessarily
mean that the actions cause harms that should be criminalized.
Identifying the actual harms caused by the disobedients also advances an
evaluation of the disobedience. While some harms might be attributed
both to individuals and the disobedients as a collective group, other
harms might be attributed only to individuals, not to the entire group.
Therefore, the prosecutor has a duty to make all harms explicit so that the
prosecution’s evaluation of the disobedience is clear and precise.
The Burden of Depicting the Moral Profile of Disobedience: Since
disobedience is morally distinctive from ordinary law-breaking conduct
and is initiated to shape the moral profile of the obligation to obey the law,
the disobedients’ reason to disobey (the first-order reason held by the
disobedients) should be identified by the prosecuting power and taken
into account. The prosecutor should decide whether such first-order
reasons provide a legally cognizable justification and should further
demonstrate the existence of any reasons that rebut the reasons to
disobey. To be clear, this burden does not require the prosecutor to adopt
the reasons provided by the disobedients but demands that the
prosecutor evaluate the disobedients’ first-order reasons for
disobedience.
The Burden of Explicating the Prosecutorial Criteria: The prosecutor must
explain how he or she weighed the harms caused by disobedience against
disobedients’ justificatory reasons and explain the criteria used to decide
whether to proceed with the case. The prosecutor should also consider if
there are alternative means by which the prosecutor can vindicate the
obligation to obey the law.

To be clear, these four burdens are not legal duties, which constitute the
pre-emptive reason for the prosecutor not to indict the disobedients’ legal
liabilities. These burdens are grounded on the normative requirement that the
exercise of political authority should consider the moral distinctiveness of
disobedience (the function of shaping the moral profile of the obligation to obey
the law). Once we recognize the moral distinctiveness of disobedience, we
should consider how such disobedients challenge the duty to obey by providing
substantial reasons to disobey. If a legal system cannot address reasons to
disobey and evaluate them fairly, these failures will encourage more radical
forms of disobedience. These burdens aim to provide a general framework for
how the prosecutor should deal with a case of disobedience. The result might be
that the disobedients still would be indicted, but the basis for legal evaluation of
disobedience would be clearer.
Moreover, by explicating these four burdens of proof we can understand
how a rights-based approach to disobedience can be differentiated from a
justification-based approach. A case of mistaken belief is one divergent point
between a justification-based and a rights-based approach to disobedience. The
burden of proof is another one.
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The difference between a justification-based and a rights-based approach
from the point of view of the prosecutor is illustrated in the following Figure.
Figure 18: The Comparison Between a Justification-Based and a RightsBased Approach to Disobedience
AFFIRMATIVE ATTITUDE
MISTAKEN BELIEF CASE
BURDENS
OF PROOF

Differentiation
Illustrated Harms
Justificatory Reasons
Criteria of Prosecution

Justification-Based
Yes
Justification (No)
Protection (No)
Not Required
Not Required
Weak Demand
Not Required

Rights-Based
Yes
Justification (No)
Protection (Yes)
Required
Required
Strong Demand
Required

3.3. The Substantive Impact on Prosecutorial Discretion
and Judicial Role
The burdens of proof give us the basic framework for understanding to
what extent the exercise of prosecutorial power has to meet with procedural
requirements and what kinds of justification are required for the exercise of
prosecutorial power. While the burdens of proof provide the procedural
elements to evaluate the disobedients’ legal liability, I have not touched on the
substantive question: Should disobedients be indicted or punished after the
burdens of proof have been met? And to what extent can the disobedients be
legally immunized from being punished? This Section deals with the substantive
implications of a rights-based approach to disobedience.
Several starting points for my discussion should be explicated. I assume
that a legal system accepts a case of justified disobedience (the acceptance of
disobedience) and, based on the acceptance, a legal system will not prosecute the
disobedients merely for punishment. Given this assumption, a prosecutor in such
a legal system performs their job in good faith and does not hold an antagonistic
attitude towards disobedience.
When the prosecution meets with the burdens of proof, I also assume that
the prosecutor sincerely believes that the disobedients deserve punishment.
Under the assumption of the acceptance of disobedience, the prosecutor might,
on the one hand, believe that disobedience is morally justified and, on the other
hand, believe that the satisfaction of the burdens of proof provides a good reason
for the prosecution to indict the disobedients.
In addition to the acceptance of disobedience, I also assume the idea of
prosecutorial discretion that allows the prosecutor not to prosecute
disobedients even when the burdens of proof have been met. Some legal systems
might grant prosecutors general discretion, and therefore determining whether
a case involves disobedience may not be necessary for the prosecutor to decline
to pursue the case. However, I assume a legal system where the prosecutor is
legally bound to indict disobedients when material facts are clear and relevant
facts fit the elements of a criminal offense. I assume that when a case belongs to
the category of disobedience, the prosecutor should be granted discretion not to
indict.
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The idea of prosecutorial discretion refers to a “space” that allows a
prosecutor to reach a different decision than he would in an ordinary criminal
case that leads to indictment. For example, there are two cases (Ca and Cb) that
involve breaking a transportation safety law. In Ca, disobedients, who hold a good
reason to protest a bad policy, lie on the tracks of a train system while holding
signs expressing their protest. In Cb, the same number of participants lie on the
tracks just for fun. Assume that Ca is considered a case of disobedience and Cb a
case of ordinary law-breaking conduct. These two cases have similar relevant
legal facts that apply to the same criminal statute. However, prosecutorial
discretion creates space not to charge Ca (the case of civil disobedience) while
necessarily charging Cb with the relevant criminal offense. This space might be
very small when Ca is considered to be very similar to Cb. Or the space can be
wider when Ca and Cb can be distinguished by salient factors.
In terms of prosecutorial discretion, what makes the cases of Ca and Cb
distinguishable? We have four elements that presumably can determine how
they are alike (or how they are not alike) and clarify how extensive the
prosecutorial discretion can be. The four elements are: (1) the disobedient’s
subjective attitude (sincerity v. insincerity); (2) the disobedient’s belief in the
reason to perform disobedience (true v. false); (3) the means of performing
disobedience (violent v. nonviolent); and the alleged harms caused by the
disobedient (actual harms v. potential harms).
These four elements create sixteen possible scenarios. This Dissertation
cannot discuss all of them. Instead, I examine simple scenarios that illustrate
how the prosecutor and the judge should deal with cases of disobedience.
The sixteen results are grouped vertically in the following Figure.
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Figure 19: The Trees of Disobedience

Sincere, justified-belief, nonviolent, no-harm disobedience is the
paradigm case of civil disobedience. This type of disobedience usually has no
problem finding normative grounds for mitigating the disobedients’ legal
liabilities because its performance is nonviolent, sincere, and causes no
significant harms. The complete opposite of the paradigm case of civil
disobedience is insincere, unjustified-belief, violent, harmful disobedience.
Indeed, there is a question about whether this category can really be called “civil
disobedience” and cases that fall into this category are very close to ordinary
criminal conduct. In order to simplify my discussion, I shall only focus on a few of
the remaining categories in detail.
Another point is that the three conceptions of disobedience (expressive,
communicative, and resistant disobedience) that I explicated in Chapter Three
differ with respect to their implications for the categories of disobedience that
are classified in the chart above. For example, communicative disobedience
excludes violent disobedience and, therefore, it will be inconsistent when an
individual uses violence to advance communicative disobedience. However,
expressive and resistant disobedience tolerate certain kinds of violence and
therefore accommodate the possibility of violent disobedience. Since I propose
resistant disobedience in this Dissertation, I shall take the conception of resistant
disobedience as the basic starting point for the following discussion.
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The discussion that follows simplifies the tree of disobedience by
bracketing the question of whether disobedience actually creates harms and
focuses instead on violent versus nonviolent disobedience.
Now I shall specify which types of disobedience I will discuss. Regarding
nonviolent disobedience, I discuss three scenarios: (1) The disobedients hold a
sincere attitude that they are performing disobedience and their beliefs that a
law is unjust are justified. (2) The disobedients hold a sincere attitude that they
are performing disobedience but their beliefs that a law is unjust are not justified.
(3) The disobedients hold an insincere attitude in that they are not sure if they
are performing disobedience and nonetheless their beliefs that a law is unjust
are justified. As readers can see, a rights-based approach affects scenarios (2)
and (3) because a right to disobey provides an independent reason for the
prosecutor not to indict the disobedients’ legal liabilities in those scenarios.
Regarding violent disobedience, I discuss only the general requirement
for the prosecutor to indict violent disobedience. The prosecutor should use a
proportionality test in two steps to determine whether there is a reason to
mitigate the disobedients’ punishment and to what extent the prosecutor can
choose light punishment. These two steps are called the internal and external
steps. The internal step requires the prosecutor to evaluate whether the
disobedients’ actions pass the proportionality test and the external step requires
the prosecutor to consider what degree of punishment fits the proportionality
test. I also illustrate four possible results of indictments.
The last thing I shall mention is that I ignore the distinction between two
evaluative judgments of an action in criminal law: justification and excuse.98 Both
moral philosophy and jurisprudence distinguish the proposition that an action is
justified from the proposition that an action is excusable. From the perspective
of law both justified action and excusable action are entitled to not be prosecuted
and punished but they have different evaluative properties. For the purpose of
this Dissertation I shall ignore this distinction and the various questions it raises.

3.3.1. The prosecutor should not indict disobedients when
disobedience is nonviolent.
Nonviolent disobedience has several features. The disobedients do not
intentionally create individual harms and they usually use nonviolence as a way
of demonstrating their openness to future communication with others who have
not agreed or have disagreed with them. Even when nonviolent disobedience
causes damage, it usually creates insignificant harms. (See my discussion in
Section 3.1 in Chapter Three.)

98

There is a distinction between justification and excuse in criminal law. Joshua Dressler provides a
concise explanation of the difference between them. He says, “In its simplest form, and subject to
substantial complexity and debate as to its precise contours, justified conduct is conduct that is ‘a good
thing, or the right or sensible thing, or a permissible thing to do.’……..An excuse is in the nature of a
claim that although the actor has harmed society, she should not be blamed or punished for causing that
harm…Whereas a justification negates the social harm of an offense, an excuse negates the moral
blameworthiness of the actor for causing the harm.” See Joshua Dressler, “Justifications and Excuses:
A Brief Review of The Concepts and The Literature,” in Wayne Law Review, Vol 33, p. 1161 (1987).
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I will discuss three scenarios involving nonviolent disobedience. The first
scenario involves the category of sincerity and justified belief. This scenario
shows that the disobedients sincerely believe they are performing civil
disobedience and that their reason to disobey is justified. This scenario can be
seen as the classic case of nonviolent disobedience. The second scenario is that
the disobedients have a sincere attitude towards disobedience but their reason
to disobey lacks justification. The third scenario is that the disobedients lack a
sincere attitude and do not think of their performance as disobedience but their
disobedience happens to be justified.
3.1.1.1. The First Scenario in Nonviolent Disobedience: The disobedients
sincerely believe that they are performing disobedience and their
reason to disobey is justified.
Assume that the disobedients have a sincere attitude towards the action
of disobedience in the sense that they think they are performing civil
disobedience and their action is consistent with their understanding of what civil
disobedience is. This is what I call the sincere attitude towards disobedience.99 In
addition to this sincere attitude towards disobedience, I also assume that
disobedience is actually justified, which means that the disobedients have a good
reason not to obey the law. In this scenario the disobedients form their moral
judgment about a law with good reason determining whether to disobey or not
and they sincerely believe that they are not bound to obey an unjust law.
A legal system that respects an individual’s capacity to form a moral
commitment should also recognize the importance of holding a sincere attitude
towards one’s moral commitment because the sincerity is one important factor
for members of society to communicate among each and deliberate basic issues
of society. Once a person holds a sincere attitude towards disobedience and has
a justified belief about their action, their performance of disobedience is not only
a way of expressing their judgment but also a result of how the disobedient truly
adopts their inner voice and connects their moral judgment with the world in
which they live. Therefore, a legal system should encourage members of society
to express, communicate, and act in accordance with the moral principle they
truly believe.
To prosecute disobedients involved in nonviolent disobedience not only
discourages members of society from forming their own evaluations of the law
but also implies that obedience to the law takes priority over an individual’s own
moral judgment. However, a society has a duty to encourage and respect
individuals’ well-considered judgments and actions especially when their actions
are nonviolent and motivated by deep moral commitment.
Can we have a reason that might be recognized by law for not prosecuting
nonviolent disobedients? Obviously, a specific demonstration is difficult in this
Section because it depends on how a particular legal system treats sincere,
justified and nonviolent disobedience. But we can sketch out how the prosecutor

99

Of course, it is very difficult to determine whether one has this attitude or not because an attitude is
an inner state of affairs held by an individual and there is no direct way to determine one’s sincerity.
But this is not the problem that I am concerned with now.

153

can treat the nonviolent disobedients when they hold a sincere attitude and their
disobedience is based on a justified belief.
When the disobedients hold a sincere attitude and have a justified belief,
they usually face a circumstance analogous to self-defense. The disobedients use
nonviolent methods to demonstrate their settled belief that a law is unjust. They
do not completely negate the legitimacy of the whole legal system but adopt
disobedience as a way to express their firm convictions. Sincere, justified, and
nonviolent disobedience is similar to self-defense in the sense that the
disobedients truly defend their moral commitments through consciously
choosing an appropriate way to disobey laws in order to prevent infringement of
their moral duty by law. There is a conflict between what one’s morality requires
and what a law requires and a legal system should adopt an appropriate way to
resolve this conflict instead of using criminal procedures that force disobedients’
compliance. Indicting an individual for civil disobedience that is driven by the
individual’s morality does not reconcile this conflict.
There is another pragmatic reason supporting the position that the
prosecutor should not indict sincere, justified, and nonviolent disobedience: that
the indictment is not likely to have a deterrent effect because disobedients
frequently foresee the possibility of indictment and punishment but choose to
disobey nonetheless. Would prosecuting the disobedients have a general
deterrent effect on others? Possibly yes, but prosecuting the disobedients might
also invite additional members of society to join future disobedience because the
indictment itself could be seen as an official expression of a normative attitude
that negates the legitimacy of sincere, justified, and nonviolent disobedience.
3.1.1.2. The Second Scenario in Nonviolent Disobedience: The disobedients
have a sincere attitude about their performance of disobedience
and subjectively believe that disobedience can be justified but
their belief is mistaken.
The second scenario is that the disobedients subjectively believe that they
are performing disobedience and have reason to disobey, but it turns out that
they hold a mistaken belief that a law is unjust. This mistaken belief can be called
a “mistake in law.” This mistake can be discussed with respect to two possible
circumstances.
In a case of direct disobedience involving a mistake in law, the
disobedients believe that their action of direct disobedience is impermissible
under the law but in fact it is legally permissible because no law exists that
prohibits the action at the root of their direct disobedience. Since the action is
legally permissible, strictly speaking no “disobedience” exists. For example,
people might believe that there is a law prohibiting protesters from wearing a
mask while marching or assembling. So they decide to perform direct
disobedience and wear masks in a lawful march. But, in fact, there is no such
legal prohibition; the act of wearing a mask is legally permissible in any march.
Therefore, no violation of law exists and there is no disobedience. Since there is
no disobedience there is no need for the prosecutor to intervene.
A case of indirect disobedience invites more interesting questions. In
indirect disobedience, the disobedients intentionally breach some laws, the
content of which is morally justified, to protest another law which is considered
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unjust. When a mistake in law occurs in indirect disobedience, we should
understand which law has been perceived mistakenly. If the method of
disobedience is legally permissible, then the case is like direct disobedience. The
other case involves a mistake regarding the law that the disobedients believe is
unjust: in this case, the disobedients have no reasonable grounds to disobey. This
is the case that I will now consider.
Two arguments support the conclusion that the prosecutor should not
indict the disobedients in a case of a mistake in law. The first argument is based
on public condemnation. The prosecutor occupies an office that has access to the
media and can thereby articulate official opinion. Rather than prosecute, the
prosecutor can address disobedience based on a mistake in law by laying out the
case that disobedience should be condemned by public opinion. This public
condemnation can serve the function of maintaining public confidence in the law
and avoid the problem that the failure to indict might express tolerance of an
anarchic attitude towards law. Furthermore, public condemnation would also
send the message that the political authority will not tolerate disobedience based
on mistaken beliefs about the same law (or similar laws) in the future.
The second argument is the argument of the right to disobey. As I have
illustrated in the previous Section, the right to disobey is an independent source
of justification for members of society to perform disobedience. When we take
the right of political participation as the source of the right to disobey, the reason
becomes clearer as to why the prosecutor should not indict sincere but
unjustified disobedience.
A well-functioning democratic process is not limited to voting and
electioneering; rather, a robust democratic process encourages members of
society to continuously participate in public affairs and to engage in public
political debate. A well-functioning democratic regime also encourages members
of society to express their well-considered opinions about issues of public
concern. A democratic regime should encourage its members to criticize public
policy in order to provide the regime with information that will enable its
ongoing progress. It is important to see that the value of participating in a
democratic regime exists not only in the substantive content of opinions,
positions, and judgments but also in the process of participation itself.
Therefore, when disobedience involving a mistake in law occurs, the
disobedients’ effort is not without value. Rather, even mistaken disobedience
provides an example of sincere dissent. The effort to raise critical issues and
provide arguments about an unjust law, even if mistaken, provides an
opportunity for the whole society to appreciate the value of dissent. Even if there
is a mistake in law, their sincere disobedience and use of nonviolence
demonstrates that they embrace the democratic process and that they are able to
sincerely express dissent in a morally tolerable manner. Once we take the right
of political participation as the source of the right to disobey we can see why
disobedience makes an important contribution to society even when it is not
fully justified.
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3.1.1.3. The Third Scenario in Nonviolent Disobedience: The disobedients
have an insincere attitude in that they do not think (or they are not
sure if) they are performing disobedience but nonetheless the
disobedience can be justified.
Disobedience can be performed either by an individual or a group. When
disobedience is performed collectively, it is not realistic to require all the
disobedients to have the same attitude, intentions, and judgments about the
reason for disobedience. In collective disobedience the disobedients’ motivations
can be varied. Some members of the group may have a sincere attitude, but
others may not sincerely believe that they are engaging in justified civil
disobedience. For example, some members of the group may have joined
because they are drawn to the excitement of a demonstration or for other
reasons. In this third scenario I will focus on individual disobedience rather than
collective disobedience and its attendant complicated issues. A theory of
collective disobedience needs to be developed in order to give a complete
analysis of the third scenario, but the development of such a theory will not be
undertaken here.
There are two types of insincere disobedience. In the first, individuals do
not sincerely believe that they are performing civil disobedience. A paradigm
case is that of the copycat. The second type of insincere disobedience involves
uncertainty: the disobedients are not sure whether they are engaged in civil
disobedience or not. Insincere disobedience poses serious challenges because
the failure to indict insincere disobedients may send a signal to members of
society that being an opportunist is permissible. The following diagram
illustrates the two cases of insincere disobedience:

Insincere
Disobedience

Type One:
Complete Lack of
Sincerity

A Copycat

Type Two:
Uncertain
Sincerity

Prosecutors should differentiate the two types of insincere disobedience.
The first type of insincere disobedience involves cases in which the
“disobedients” completely lack the sincere attitude towards disobedience and,
therefore, do not believe that they are performing civil disobedience.
Prosecutors should indict the first type of disobedience, including, for example,
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copycat lawbreaking. The reason to indict is that conceptually it is impossible for
a case of lawbreaking to be civil disobedience if participants lack a sincere
attitude towards their action. This conclusion relates to the moral reasons for
mitigating the liability of disobedients. For example, a copycat fails to qualify for
mitigation in two ways. First, the copycat simply cannot be said to have engaged
in civil disobedience: lawbreaking is not civil disobedience if the lawbreakers do
not have a sincere attitude towards their action. Second, the copycat does not
qualify for mitigation based on the moral quality of sincere disobedience. In true
civil disobedience (as opposed to mere lawbreaking), disobedients’ subjective
attitudes provide an example for how members of society can defend their moral
convictions. Copycats do not have the relevant moral convictions. The right to
engage in civil disobedience is not a right to copy the actions of sincere
disobedients.
Now consider the second type of insincere disobedience, the case in
which disobedients are not certain whether their actions are really disobedience.
The prosecutor should not indict insincere, justified, and nonviolent
disobedience when the disobedients are not certain that they are performing
disobedience. The reasons for this conclusion follow.
First, although the disobedients are uncertain if they are performing
disobedience, this does not mean that they negate the possibility of performing
disobedience. When they have more information about the reasons to perform
disobedience, their uncertain attitude could become firm. Therefore, there is
room for this group of insincere disobedients to “grow up” and acquire a more
mature and reflective attitude towards their actions, transforming lawbreaking
into civil disobedience.
Second, both the right of moral conviction and the right of political
participation provide reasons for members of society to “cultivate” their own
moral judgments and political participation in a comprehensive and deliberate
way. Members of society can claim a right even when they are not sure of the
exact scope, content, or elements of this right. Therefore, members of society can
claim a right to disobey even when they are uncertain whether their actions
fulfill all of the requirements for civil disobedience.
Is there a normative reason for the prosecutor not to indict those who are
uncertain if their actions are disobedience? There are three arguments
supporting a decision not to indict. Each of the three arguments provides
necessary reasons for such a decision.
The first argument concerns cultivation of one’s own conscientious
judgments. People usually do not act based on a well formulated and
comprehensive judgment. Rather, it is usually the case that individuals reach
even important decisions on the basis of incomplete information and incomplete
deliberation. Because disobedience is not the usual way of expressing ones’
judgments, positions, and opinions, we can assume that disobedients will need to
engage in ongoing internal deliberation reflecting with uncertainty about both
the moral nature of civil disobedience in general and the facts relevant to a
particular case. The disobedients may ask themselves if the action is really
correct and if the strategy is really appropriate. A legal system should respect
and give the disobedients a space that tolerates mistakes and encourages self-
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correction. And the whole society will benefit from the granting of this space
because it will allow the disobedients to form more stable and intelligible
attitudes and beliefs about the issues that are the basis for their actions.
The second argument is the pragmatic argument that I explicated in the
scenario of sincere, unjustified, and nonviolent disobedience. This argument is
based on the possibility of public condemnation. The prosecutor can publicly
condemn the disobedients’ uncertain attitude about their disobedience. Public
condemnation is a less restrictive means for maintaining public order when
compared to the alternative, indictment of the disobedients.
The third argument for not indicting uncertain disobedients is based on
the idea of preventing a greater evil. Not every act of disobedience aims to
prevent a greater evil. For example, expressive disobedience might be performed
to express one’s emotions and positions without preventing a greater evil. But
resistant disobedience can prevent greater evils: in particular, resistant
disobedience defends democratic processes against usurpation. It follows that
not every case of insincere, justified, and nonviolent disobedience warrants a
decision not to indict on the basis of the third argument. The applicability of the
third argument must be evaluated on a case by case basis. However, when
disobedience is performed to prevent greater evil and it actually prevents such
evil, its performance produces positive effects that benefit the whole society. And
the prosecutor should consider this possibility. The actual prevention of greater
evil should be a reason for the prosecutor not to indict.
When any one of the three arguments applies, the prosecutor has a
legitimate reason to decline to indict. Instead, a decision of not to indict shows
how the political authority evaluates the prevention of greater harm by
disobedience and how the legal system respects the space of cultivating one’s
own moral commitment and considered judgment.

3.3.2. The prosecutor can prosecute violent disobedience when its
performance fails the test of proportionality.
The previous section examines three scenarios involving peaceful
(nonviolent) protest. The more troublesome scenario involves violent
disobedience. I have discussed the definition and types of violent disobedience in
Chapter Three (see Section 3.1 in Chapter Three) and argued that the idea of
violent disobedience should be seen more broadly than the conventional
understanding of violence that takes bodily injuries as the paradigm case. Violent
disobedience includes property damage, infringement of intangible interests,
and interference with autonomous decision-making. As defined, violent
disobedience requires that the disobedients intend to cause harms to others.
When disobedience is violent, the prosecutor faces a circumstance that
does not exist in nonviolent disobedience, that is, the intentional and harmful
consequences provide a good reason for the prosecutor to indict the
disobedients in order to send a message about how members of society should
express their dissent from the legal point of view. Therefore, when violent
disobedience results in actual damage, the prosecutor has a good reason to indict
the disobedients.
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Violent disobedience should narrow prosecutorial discretion not to indict
for two reasons. First, violent disobedience entails that disobedients have
ignored a collective decision to prevent certain harms. When legislators use
criminal sanctions to prevent harm, their action is an exercise of the legislative
power vested in them by members of society. Violent disobedience elevates the
disobedient’s reason to disobey over the interests of those whose legally
protected interests are injured by the disobedient’s violent actions. Second, even
reckless conduct can be punished if the harms caused by such recklessness are
severe and a duty of care has been breached. For example, expressive
disobedients might injure someone to express their anger. If “reckless assault” is
legally subject to punishment, then there is no reason to refrain from punishing
the expressive disobedient’s conduct. Therefore, to indict violent disobedience is
permissible when disobedience intentionally inflicts injury.
Prosecutorial discretion is not extensive in cases of violent disobedience.
But this does not mean that the prosecutor should pursue the harshest
punishment without consideration of the fact that the violence occurred in the
course of civil disobedience. Since disobedience is not like ordinary criminal
conduct which lacks a legitimate end, the prosecutor should consider whether
the harmful consequence created by the disobedients is proportionate to the
legitimate purpose pursued by the disobedients. If the violence employed by
disobedients is proportionate to the legitimate end of disobedience, then the
prosecutor should mitigate the degree of punishment to reflect this fact.
This Section will not investigate the idea of proportionality in detail.
Instead, it will illustrate the manner in which a proportionality test can be used
in a case of violent disobedience. The idea of a proportionality test raises many
interesting questions but for the purpose of this Dissertation I shall ignore these
issues unless they are connected with my arguments.100
The formal structure for the prosecutor to use the proportionality test in
a case of violent disobedience is constituted by a review process including two
steps. I call the first step “internal evaluation” and the second step “external
evaluation.” The content of this two-step process is explained in the following
table.
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The idea of proportionality is a rich concept and there are many articles discussing it. One recent
book is Proportionality and the Rule of Law- Rights, Justification, Reasoning, edited by Grant Huscroft,
Bradley W. Miller, and Gregoire Webber. My idea of proportionality comes from Robert Alexy’s
explanation in his famous book, A Theory of Constitutional Rights. See Robert Alexy, A Theory of
Constitutional Rights, translated by Julian Rivers, pp. 66-69, Oxford University Press, 2010.
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Figure 20: The Proportionality Test in Violent Disobedience
Topic
Content
Evaluative Factor

Internal Evaluation
Judge whether the proportionality
test is used in the internal process
of disobedience.
The Substantive Goal
v.
The Intentional Damage

External Evaluation
Judge whether the indictment fits the
proportionality test
Proposed Sanctions
v.
The Substantive Goal

A JustificationBased Approach

No Additional Function

No Additional Function

A Rights-Based
Approach

The Prosecutor should consider the
weight of the right to disobey in
addition to the substantive goal.

The Prosecutor should consider the
weight of the right to disobey in
addition to the substantive goal.

The requirement of using the proportionality test is general in the sense
that it applies to every case of violent disobedience. The first step in the
proportionality test is the internal step whereby the prosecutor shall review
whether the disobedients used the proportionality test to choose the method of
protest. The core evaluative process in the internal step is balancing the
substantive goal proposed by the disobedients and the damage intentionally
caused by their disobedience. As we can see in the table, there is a difference
between a justification-based approach and a rights-based approach in terms of
the internal evaluation of the proportionality test. A justification-based approach
is limited to these two steps, but a rights-based approach is different. Because
the rights-based approach insists that the right to disobey is an independent
reason protecting disobedience, it requires the prosecutor to give weight to the
right to disobey when making prosecutorial decisions
The function of the internal evaluation is to help the prosecutor find out
whether there is a reason to mitigate the punishment imposed on the
disobedients. As I have illustrated, violent disobedience itself seems to provide
a reason for the prosecutor to indict, but this does not mean that the
prosecutorial power is limitless. Using the proportionality test in the internal
evaluation can provide a clearer framework to demonstrate why the prosecutor
has (or does not have) a reason to mitigate the disobedients’ legal liabilities.
The second step is external evaluation. After conducting the internal
evaluation, the prosecutor ought then to decide the degree of punishment that
the political authority should impose on the disobedients. The external
evaluation provides a structure for determining the degree of punishment. What
the prosecutor should consider in the external evaluation is the balance between
the severity of possible punishments and the substantive goals proposed by the
disobedients. And as we already have seen, there is still a difference between a
justification-based and a rights-based approach in terms of how the prosecutor
should determine the degree of punishment.
After illustrating the two-step process (internal and external) of
evaluation, we can sketch out the possible results for the prosecutor to reach in
cases of violent disobedience. For the purpose of simplicity, the prosecutor’s
judgments about the internal and external evaluations will yield a binary result.
For the internal evaluation the result is either a pass in the proportionality test
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or failure, and for the external evaluation the punishment is either severe or light.
Based on these presumptions there are four possibilities that the prosecutor
might reach. I show them in the following table.
Figure 21: The Possible Results for the Prosecutor to Indict Violent
Disobedience

After Internal
Evaluation-Fail the
Proportionality Test
After Internal
Evaluation- Pass the
Proportionality test

After External Evaluation
- Severe Punishment
(A) Severe Punishment
+
Fail the Test
(C) Severe Punishment
+
Pass the test

After External Evaluation
- Light Punishment
(B) Light Punishment
+
Fail the Test
(D) Light Punishment
+
Pass the Test

A full analysis would include a richer description of each of these four
situations. However, my purpose is to outline the basic framework for future
discussions. The point of this typology is to provide a framework for evaluating
prosecutorial decisions regarding violent disobedience. By distinguishing
internal and external evaluations, we can see whether the disobedients’ firstorder reason and a right to disobey can be recognized by the exercise of political
authority (the prosecutor) and how the political authority evaluates and judges
their first-order reason to disobey. Application of this framework in the real
world would require empirical studies of the disobedients’ strategies, and
reasons for engaging in civil disobedience.

3.3.3. A Judge’s Duty to Resolve the Conflict of Obligations-- An
Analogy to Self-Defense
Up to this point, I have investigated several types of disobedience and
provided frameworks for prosecutorial decision-making for each type of case.
Recall that I argue that violence is not conceptually excluded from the idea of
civil disobedience, and the question of whether violence is incompatible with
civil disobedience depends on the conception of disobedience that the
disobedients adopt. (See Chapter Three.) But violence indeed plays a significant
role in determining whether or not the prosecutor should indict the disobedients.
Generally speaking, when disobedience is nonviolent, the prosecutor should
enjoy wider prosecutorial discretion not to indict the disobedients. Recall that
this analysis is intended to apply to systems where prosecutors ordinarily have
an obligation to prosecute when they believe that a crime has been committed
and that they can fulfill their burden of proof at trial.
But discussing whether disobedience should be indicted is not enough
because it is a judge’s job to decide whether the disobedients are really
punishable and what their sentence will be. After the prosecutor’s indictment,
the next step in the process involves judicial decision-making.
In this Section I will not deal with specific questions about the
disobedients’ legal responsibilities but focus only on a general argument that
judges should resolve the conflict of obligations in cases involving civil
disobedience. The first stage in my analysis is the identification of the relevant
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judicial obligations. I will use an actual case of self-defense in Taiwan to illustrate
a conflict of obligations in disobedience. The second stage in my analysis
concerns the role of the judge once a conflict of obligations has been identified.
My analysis of judicial resolution of a conflict of obligations will use a set of
arguments introduced by Leslie Green.101 I will not discuss Green’s theory in
detail, but rely instead on a very brief outline of his theory of a judge’s obligation
in the following paragraph.
For Leslie Green, a judge’s duty can be classified into three types: (1) lawapplying obligations, (2) law-improving obligations, and (3) law-protecting
obligations. Especially relevant here are the law-improving obligations; such
obligations require a judge “to keep the law in legally good shape.”102 Lawimproving obligations impose a duty of clarity on a judge when the law is unclear.
For my discussion a judge’s obligation to resolve the conflict of obligations falls
in the general type of law-improving obligations. There might be some dispute
about this, but I take this as the starting point in my discussion. Based on this
assumption the duty of judges is not merely to apply the law and to produce a
correct interpretation of the law but also to make their decisions morally
justifiable. One way to make a decision morally justifiable is to resolve the
conflict of obligations in a case.
The following case of self-defense illustrates the nature of conflicts of
obligations and the role of judges in resolving such conflicts. The example is
extended to civil disobedience by analogizing between a case of excessive use of
force in self-defense and features of civil disobedience. The example is as follows:
A thief broke into a house searching for articles of value on
Saturday night. The owners came back and realized that something was
wrong when they (a husband and wife) saw that the light in the bathroom
was on. After looking around, they were uncertain whether the intruder
was still in the house and whether the intruder was armed or not. When
the wife (who was pregnant) turned on the living room light, the thief
attempted to escape, but the husband, a well-trained military fighter,
caught the thief and used a combat strangulation technique to disable the
thief. He continued to use the technique until the police arrived. The thief
died as a result.
The husband was indicted for manslaughter with negligence and
pleaded self-defense to justify his action. The judge accepted that the
disabling strangulation hold was justifiable but concluded that the owner
used disproportionate force of defense. The decisive reason for the judge
to reach this judgment was that the owner did not discontinue use of the
hold until the police had arrived, even though the thief had lost
consciousness before then. In the end, the owner was found guilty of
manslaughter and was sentenced to three months of imprisonment. The
judge also sentenced the defendant to two years of probation.
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Leslie Green, “Law and The Role of A Judge,” in Legal, Moral, and Metaphysical Truths: The
Philosophy of Michael S. Moore, pp. 323-342, Edited by Kimberly Kessler Ferzan and Stephen J.
Moore, Oxford University Press, 2016.
102
Id., p. 334-335.
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Different legal systems would handle this case in different ways,
depending on the details of the legal rules governing self-defense and sentencing.
The point here is that there was a conflict of obligation on the side of the
defendant. On the one hand, the defendant had a moral obligation to protect
himself and his pregnant wife and a legal right to protect their property, and on
the other hand he had an obligation not to use excessive force in self-defense.
While the judge felt sympathy for the defendant’s situation, the judge was bound
to apply the law.
While a judge applies the law of self-defense and mitigates the sentence, it
is unclear how such a conflict of obligations can be resolved. For example, a
judge might mitigate the sentence in accordance with the sentencing guidelines
without explaining anything. Or the judge could apply the law of self-defense,
mitigate the sentence, recognize the conflict on the side of the defendant, and
choose a lighter sentence to mitigate the conflict of obligations. When judges
choose a specific resolution to a conflict, they may enable the members of the
public to understand how they ought to act in a similar situation. Judicial action
in this context may also enable the public to understand that judges consider the
defendants’ relevant moral reasons (the obligation to protect the family) and
that judges evaluate such reasons from the perspective of law. Judicial
explanation regarding the resolution of the conflict of obligations may provide
the public with a clearer picture about how to act in compliance with the law.
Disobedients face a similar conflict of obligations. On the one hand, the
disobedient feels obliged not to obey the law because obedience contradicts their
moral convictions. On the other hand, a legal system that is based on just
principle and legitimate grounds constitutes a reason for the disobedient to obey
and, if the legal system is legitimate, disobedients are obliged not to undermine
the legal system. Disobedience can result in damaging consequences to others,
and so the disobedient has a conflict between the obligation not to obey the law
and the obligation not to use excessive force of disobedience in a way that
undermines a legitimate legal system.
When judges face cases of disobedience, they can choose various ways of
determining the disobedients’ legal liabilities. But merely giving a correct
application of law is not enough because legal correctness does not suffice to
resolve the conflict of moral obligations. Furthermore, disobedience may invite
collective action. So when a judge intentionally ignores the conflict that the
disobedient faces and merely applies the law without showing how this conflict
should be viewed from the perspective of law, this may invite further civil
disobedience to test the law’s resolution of the conflict. For these reasons, the
better course of action is for judges to directly consider and resolve the conflict
of obligations in cases of civil disobedience.

4. Concluding Remarks
This Chapter’s central purpose was to explain the distinction between a
justification-based and a rights-based approach to disobedience. In order to
carry out this task, I explored the issues raised by critics of Joseph Raz’s
influential views on civil disobedience. I also explored the meaning of a rightsbased approach to disobedience and the function of having a right to disobey as a
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protected reason for disobedience, with the consequence that the political
authority must consider this reason before it interferes with civil disobedience.
I then explicated two sources for the right to disobey: the right of moral
conviction and the right of political participation. What I have not yet considered
is the question as to which of these two rights should serve as grounds for the
right to disobedience. I take up this question in the next Chapter which focuses
on the implementation of the general framework in the context of a transitional
society. In that Chapter, I shall provide normative justifications for the right of
political participation as the appropriate conception of the right to disobey for
members of a transitional society.
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CHAPTER FIVE
Implementation: A Right to Resistant
Disobedience in A Transitional Society
1. The Structure of This Chapter
This Chapter evaluates the conception of resistant disobedience and the
right to disobey in the context of what I shall call a “transitional society." I argue
that it is normatively desirable to accept the resistant conception of disobedience
and the associated right to disobey in transitional societies. I call this position
“the right of resistant disobedience.” I shall show that members of transitional
societies would accept the following proposition: the resistant conception of
disobedience is acceptable under specified circumstances and the performance
of resistant disobedience should be protected by a right to disobey grounded on
the right to political participation.
This Chapter has the following position in the structure of the
Dissertation. The Dissertation is divided into two general parts: theory and
implementation. My illustrations of three conceptions of disobedience
(expressive, communicative, and resistant conceptions) and two approaches to
disobedience (a justification-based and a rights-based approach) comprise the
theoretical part. The analysis of conceptions focuses on the structure of
disobedience itself, and the analysis of approaches concentrates on the question
as to why disobedience should (or should not) be subject to official interference
or challenge. The second general part of the Dissertation concerns
implementation and focuses on the question of the applicability of the theory of
disobedience developed in the first part to transitional societies. The basic
purpose of the second general part is not to apply the theory to all possible
circumstances but instead to identify the background conditions that determine
the domain to which the theory applies.
This Chapter concerns implementation and describes how members of
transitional societies can adopt the conception of resistant disobedience and
affirms the right to disobey as a protected reason for resistant disobedience. My
argument can be summarized as follows: members of a transitional society
would consider resistant disobedience, which permits them to use intensive
methods of protest when structural injustice exists, because members of
transitional societies occupy a vulnerable position, the negative effects of which
are not obvious in the short term. My argument does not exclude the possibility
that the other two conceptions (expressive and communicative) could also be
considered in transitional societies, but emphasizes that the resistant
disobedience has a specific goal which the other two conceptions of disobedience
are incapable of achieving. Additionally, members of transitional societies would
endorse the rights-based approach as the means to protect their performance of
disobedience from official interference.
Next the Chapter focuses on the idea of a transitional society. This idea is
not new; there is an abundant literature on the subject. My aim here is to
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illustrate the fundamental features of a transitional society that serve asthe
background for exploring resistant disobedience. Therefore, I do not provide a
general account of such a society but limit my discussion to those aspects of
transitional societies that are necessary for exploring the argument in this
Chapter.
This Chapter has four Sections. This Section, Section 1, previews the
arguments and provides a roadmap to the structure of the remaining sections.
Section 2 explicates four features of a transitional society including the burdens
of judgment, the existence of opportunists, the “legal obstacle” hindering political
participation, and structural injustice.
Section 3 argues that resistant disobedience is an option for members of a
transitional society in the struggle against structural injustice. There are two
points in this Section. The first point demonstrates why structural injustice is the
main target of resistant disobedience and the second point is an explanation of
the initiating conditions and justificatory grounds for resistant disobedience.
There are three necessary conditions for the initiation of resistant disobedience,
including, first, the identification of structural injustice; second, the
ineffectiveness of normal political appeal; and third, the failure of democratic
governance. These three conditions set a general threshold for the initiation of
resistant disobedience. In addition to the conditions for initiating resistant
disobedience, I also explain the principle of proportionality and how this
principle can function as a justifying principle for resistant disobedience.
Section 4 explains why members of a transitional society would choose a
rights-based approach to disobedience. My arguments can be divided into two
parts. The first part focuses on reasons to refuse a justification-based approach
under the conditions that prevail in a transitional society. The second part
explicates the advantage of grounding a right to disobey on the right of political
participation as opposed to grounding the right to disobedience on a right of
moral conviction.

2. The Idea and Features of the Transitional
Society in This Dissertation
Before I explicate the features of a transitional society, I shall explain the
assumptions that ground these features. I assume that members’ deliberations
about which conception of disobedience should be adopted will be influenced by
the context of the society to which they belong. Therefore, the type of society in
which they live is one factor that members of society would consider in deciding
whether to initiate and what kind of disobedience is acceptable. The idea of a
“nearly just society” contextualized the Rawlsian theory of civil disobedience, but
the discussion here assumes the very different context of a transitional society,
which by definition is not “nearly just.” I also assume that a transitional society is
a non-ideal society; unlike an ideal society, there are substantial departures from
the requirements of justice, creating unforeseen, contingent, and historical
conditions that play an important role in members’ normative judgments and
choices of policies. Members of a transitional society make decisions, moral
judgments, and form their beliefs and attitudes in light of their experience of past
injustice. Put somewhat differently, the discussion that follows is not part of
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“ideal theory” in the Rawlsian sense, but is instead an exercise in “nonideal
theory.”
The idea of a transitional society is sometimes associated with the phrase
“transitional justice” but as I use these phrases, 103 they are different in several
aspects.
First, transitional justice takes place in a society in which the rightsviolating regime is in the past and the new regime must cope with the legacy of
injustice in the present. For this reason, theories of transitional justice focus on
how to design a legal mechanism to cope with past infringement of human rights,
including the compensation of victims and remedies for past violations. For
example, discussion of “truth commissions” as a substitute for criminal
prosecutions is one topic raised by a study of transitional justice. In this
Dissertation, I will use the phrase “transitional society” to refer to circumstances
in which a transition from a nondemocratic regime to a democratic one is
underway: the existence of a history of human rights violations is not part of this
stipulated definition of the phrase “transitional society.”
For this reason, the issues that arise in a transitional society are broader
than those that arise in transitional justice. Transitional societies must confront
challenging circumstances involving interactions between individuals when a
society faces various fundamental changes in its political, economic, and cultural
fields. So not every transitional society must deal with issues of transitional
justice because it is conceptually possible to imagine a transitional society in
which remedying violations of human rights is not a pressing issue. For example,
imagine that Hong Kong has started her political transition from a political
regime without democratic legitimacy (lacking the right of general suffrage) to a
government embracing democratic legitimacy, government by the citizens. Hong
Kong would be a transitional society but would not necessarily have a problem
of transitional justice, because Hong Kong does not have a history of systematic
and widespread violations of human rights comparable to those in a society like
South Africa. 104
Second, it is possible that some societies in which issues of transitional
justice arise are not themselves transitional societies. It is at least possible to
imagine a society with democratically legitimate institutions that nonetheless
once engaged in substantial human rights violations. More likely is the scenario
in which the basic structure remains authoritarian, but the new authoritarian
regime itself decides to prosecute human rights violations committed by a prior
set of officials. If the basic structure remains the same, the society is not

103

Transitional justice aims to compensate those who suffered from past unjust infringements of
human rights and determine legal liabilities of those who enforced unjust policies. It also emphasizes
how a current regime should seek justice for those who were wrongfully treated by past regimes
(usually authoritarian regimes). Transitional justice also focuses on how a legal institution can be
designed to compensate victims’ loss and punish offenders’ wrong doings.
104
I should make this clear, although disputable, that Hong Kong is not a transitional society in my
opinion because there is no transition to general suffrage. Hong Kong may be engaged in cultural
transition but this is not the type of transition discussed in this Dissertation. It is possible to have a
political transition triggered by policies that are non-direct political. For example, the official language
policy could result in significant effects for a long time.
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transitional—even if the level of human rights violations has dramatically
declined and the level of human rights enforcement has dramatically increased.
For the purpose of investigating civil disobedience, I situate the idea of a
transitional society in the context of political change with an emphasis on the
case in which the government transitions from an authoritarian regime to a
democratic one. I shall bracket discussion of other subjects relevant to
transitional societies, including how the basic structure of society changes, what
forces move the society toward the transitional stage, and how such a transition
impacts members’ social actions and interactions among themselves.
An authoritarian regime primarily refers to a set of political institutions
that restricts members’ rights of political participation such as the right to vote,
the freedom of speech, and the right to criticize the political regime. Such a
regime suppresses the competition between political parties and a variety of
political rights are either limited or limited to a small group of members. A
democratic regime refers to a set of political institutions that, at a minimum,
grants all the competent105 members of society the right to vote to function as a
channel for collective decisions and provides members broad protection for
exercise of their rights. So when a transitional society begins a political change,
this means that members acquire rights to political participation which results in
a significant increase in the ability of members of society to shape their form of
government.
Now I shall explicate the features of a transitional society in greater detail.
For me there are four features of a transitional society: (1) The Burdens of
Judgment; (2) Existence of Opportunists; (3) Existence of a Legal Obstacle for
Political Participation; and (4) Structural Injustice. I will explicate these features
in order.

2.1. Burdens of judgment arise from various
perspectives and generate disagreements about
what the past injustice was and what ought to be
done to compensate victims in a transitional society.
The burdens of judgment are the first characteristic feature of transitional
societies. This feature refers to circumstances such that the realization of an
agreement on how to deal with past injustice is obstructed by normative
disagreements. The idea of the burdens of judgment is drawn from the work of
John Rawls, who uses this idea to explain the fact of reasonable pluralism in
modern democratic societies. The burdens of judgment arise from the fact that
different members of society will have different belief systems, including
different religious and moral beliefs about the nature of the good. My
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development of Rawls’s idea will specify the nature of the burdens of judgment
in a transitional society.106
The burdens of judgment in a transitional society come from many
sources, but I shall mention only two. The most common manifestation of the
burdens of judgment is disagreement regarding the existence of past injustice.
Members of transitional societies are likely to have conflicted views of history
leading to disagreement about the existence of unjust incidents. Some members
of society may acknowledge historical injustice while others sincerely deny that
alleged incidents of injustice even occurred. Such disagreements may persist
because of a lack of access to reliable information about past events, combined
with different beliefs about which witnesses are trustworthy. Some members of
society may be inclined to credit the reports of the regime, while others may be
inclined to believe the testimony of the alleged victims of injustice.
The second source of the burdens of judgment in a transitional society is
disagreement over the moral assessment of past injustice. While some members
consider various incidents, policies, or practices to be morally impermissible,
others might admit that such incidents were collateral harms that resulted from
the need to maintain the security of social order and therefore, unjust incidents
should be tolerated. One cause of this disagreement comes from the fact that
members hold different conceptions of the right and the good (e.g., different
views about the priority of social need and individual liberties) which leads to
disagreement about how to evaluate a past case of injustice. Some members
might hold a utilitarian theory that asserts that “unjust” cases are those in which
the government acted in a way that failed to maximize preference satisfaction or
happiness while others might hold a deontological theory that insists that the
criterion for injustice is provided by a system of moral rules or a set of political
obligations that a just government must fulfill. Therefore, even if there is
sufficient evidence supporting the existence of the act or practice at issue,
members of a transitional society may still strongly disagree about whether the
act or practice constitutes a serious injustice.107
Such disagreements may also affect beliefs about the appropriate
remedies for victims of injustice perpetrated by the political authority: some
members might strongly insist that remedial measures are morally necessary
but others might deny this need. Some might deny state culpability, while others
might believe that such culpability exists and entails a right to compensation and
a further duty to hold officials responsible for their role in the injustice.
The following is an example from Taiwan that illustrates how the burdens
of judgment can create disagreement about past injustice and appropriate
remedies. The example is drawn from political debate about the February 28
incident in Taiwan.108 The February 28 Incident involved the unwarranted use of
military force during the “authoritarian period” in Taiwan. While there are
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disagreements about the incident, one undisputable point is that, after Taiwan
started her democratic transition, the democratic government had considered it
appropriate to compensate the victims of mistreatment by the government led
by Chinese Nationalist Party (Kuomintang Party; KMT). During the legislative
process, there was a political debate about how to grant the victims an
appropriate legal remedy for the harms they suffered as a consequence of the
February 28 incident. While most legislators agreed with the proposition that
the victims should have a legal entitlement to an appropriate remedy, they
strongly disagreed about the foundation or justification for the entitlement.
Some legislators admitted wrongdoing by the old government but some denied it
and refused to evaluate the moral merit of the old government’s actions. Some
believed compensation was required as a remedy for injustice perpetuated by
the old regime, while others argued for compensation on the grounds of
compassion for the injured parties. During the debate about the appropriate
remedy to compensate the 228 victims, one significant disagreement was about
how to name the Act in question. A major issue arose about whether the name of
the Act should include a term implying that the authoritarian government was
the wrongdoer or a term that indicated that victims’ legal entitlements were
based on the current government’s mercy. The KMT government chose a term
that did not identify the authoritarian government as a wrongdoer in order to
advance peace and harmony. As a result, more and more people resisted
accepting the legitimacy of this Act for its failure to recognize the authoritarian
government’s political responsibility. In the end, in 2007, legislators responded
to this resistance by changing the name of the Act.
The political debate about the remedy for the victims in the February 28
incident illustrates the ways in which the burdens of judgment influence the
beliefs of members of a transitional society. Their beliefs about the moral merit
of the previous injustice, their ideas about the future, and their views about how
the transitional government should take responsibility are diverse in significant
ways.
A full account of the burdens of judgment in a transitional society is
beyond the scope of this Dissertation. Instead, the account offered here
illustrates some of the ways in which the burdens of judgment operate in this
context.

2.2. Opportunists who gained significant benefits during
the pre-transitional period exploit gaps in the law
to maintain their advantages.
The term “opportunists” refers to individuals who have gained benefits
from the pre-transitional society by complying with legal rules with dubious
content. Such legal norms could include those that discriminate against
particular groups and restrict opportunities of access to political offices, rules
that authorize the taking of private property without due process, and rules that
grant privileges to a small group of members to access confidential information
about important policies of social reform. Opportunists use those legal rules to
create and maintain positions of undeserved advantage.
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Consider the example of opportunism provided by the KMT party. After
World War Two the Japanese government left many public facilities and
properties to the government lead by the KMT: although the properties would
ordinarily have been transferred to the Republic of China (R.O.C.), the KMT
government took advantage of the failure to establish checks and balances and
the weakness of its political opposition to transfer properties to the party and
not the state. As a consequence, the KMT party has become the richest political
party in the world.109
Another category of opportunism concerns rewards for denunciation. A
repressive political authority can establish a system of denunciation with a
system of rewards to encourage members of society to report political crimes.
Such a system rewards immoral conduct, because the categories of denounced
actions include actions that are morally impermissible. For example, the KMT
government used this system of denunciation to encourage political prisoners to
report their friends and relatives in exchange for lesser punishments and other
rewards.
The KMT government also encouraged individuals in Taiwan to report
those who had any connection with Marxism and, if those who were reported
were convicted, the snitch (person who reported) was given a percentage of the
value of the property owned by those who were convicted. This system of
denunciation resulted in opportunism—financial gain from the perpetuation of
injustice.
Opportunists may seek to protect their ill-gotten rewards during the pretransitional period: one way to do this is to pass laws that insulate the fruits of
opportunism from post-transition recovery by the victims of denunciation. Such
laws might be justified by appeals to the importance of 'the rule by law' for the
purpose of social stability. The opportunists could also appeal the democratic
procedures by which the insulating laws were established as a rhetorical shield
against challenges from opponents. However, in the pre-transitional phase of a
transitional society, democratic processes are compromised: for example,
legislative processes might be monopolized by opportunists who occupy political
offices. In this context, the mere fact that democratic forms were observed
should not count as a reason for insulating opportunism from legal redress.
Opportunists in a transitional society can have several characteristics.
First, they may seek to gain disproportionate advantage and resources during
(or at the beginning of) the transitional period in anticipation of the change in
regimes that will occur as the transition to a just democratic order is completed.
These enormous resources can become political capital enabling the
opportunists to exercise influence over the democratic procedure in the posttransitional society. Secondly, opportunists may participate in the democratic
process during the period of transition. Using resources plundered in the pretransition phase, they may be able to wield disproportionate influence over the
democratic processes—in a way that might be indistinguishable from truly
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legitimate lawmaking. This problem is compounded by the possibility that such
influence may be exercised in secret; such secrecy might be provided by laws
that provide that political donations do not need to be disclosed to the public.
To be clear, every society has opportunists. And it is possible that
opportunism is no more prevalent in a transitional society than in other political
circumstances. However, the kind of opportunism identified above (insulation of
ill-gotten resources that create political capital and hence influence over
democratic processes) creates significant barriers to a successful political
transition. For political transition to be successful, conditions like fair
competition between political parties and equal opportunities among individuals
should be maintained. But undue influence by opportunists hinders this goal,
especially if the opportunists are able to accumulate a decisive advantage in
political capital. If that occurs, then it may be very difficult to build a robust
environment for democratic procedure and competition.
Taiwan’s democratic transition provides an example of the role that
opportunists can play in hindering a successful democratic transition. One issue
regarding democratic development in Taiwan concerns the financial resources of
political parties. The ruling party, the Kuomintang Party, is estimated to have
properties valued at almost a trillion dollars ($936,000,000). Most of these
properties were acquired during the period of Martial Law at the time when the
Kuomintang Party took over from the Japanese government and secretly
transferred state-owned properties and private properties to the party itself; this
massive wealth resulted in unequal competition between the Kuomintang Party
and its opponents. This issue of resource imbalance still influences Taiwan’s
democratic development. While the opposition parties must compete for
political donations, the Kuomintang Party has no worries about its financial
circumstances.
As opportunists gain more and more influence in a transitional society
and monopolize political capital in the democratic process, members find that a
transitional regime resists making the process of political competition fairer.
This circumstance affects members’ attitudes toward a transitional regime and
their conceptions of disobedience. Members may have a general awareness of
the existence of opportunists but not know who they are, what they did, and how
they translate their economic gains into political capital. Given these limits on
the political knowledge of most members of society, they may rationally have a
cautious attitude about the transitional regime; this caution reflects the
possibility that opportunists have coopted democratic institutions and are using
them to advance their own interests without respecting the goal of political
transition to a truly just and democratic regime.

2.3. Legal obstacles to political participation are the
major problem for members of transitional
societies who wish to exercise their political rights.
“Legal obstacle” is the phrase I use to refer to a variety of legal rules that
are designed to raise barriers to members' effective political participation during
the transitional period. These legal obstacles are bumps on the road to a truly
just and democratic system.
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Legal obstacles exist in various forms. First, laws with morally
questionable or unjust content that are passed by a pre-transitional regime may
continue to exist in the transitional period given the practical difficulties of
systematic legal reform through democratic procedure under the conditions of
transition. Even if the old regime is no longer formally in power, unjust laws may
nonetheless influence executive conduct or govern cases decided by the courts.
Second, laws with morally questionable or unjust content might be enacted in
the transitional period by the Legislative branch due to the fact that the ruling
party in the pre-transitional period can continue to be the majority party in the
transitional period. Taiwan’s case is illustrative. The KMT party was the ruling
party in the authoritarian period in Taiwan and continues to maintain a majority
in the Legislative branch more than thirty years after Taiwan’s democratic
transition began.
Using H.L.A. Hart’s distinction between duty-imposing rules and powerconferring rules, we can identify two methods for creating legal obstacles in the
transitional period. A duty-imposing rule is a rule that requires members to do
or refrain from some action via the imposition of legal sanctions.110 Criminal law
is the classic example of a set of duty-imposing rules. A power-conferring rule
grants members the legal authority to create duty-imposing rules that govern
their social interactions. Contract law is the classic example of a set of powerconferring rules.
The first way to create legal obstacles is to use a duty-imposing rule. For
example, a duty-imposing rule might require that participants in an assembly for
political purposes must first obtain formal permission from the political
authority for “the sake of social order” and that assemblies without such
permission will be deemed unlawful and subject the participants to penal
sanctions.
The second way of producing a legal obstacle is to increase the cost of
exercising the legal capacities created by power-conferring rules. For example, in
order to be entitled to vote, members of society might be required to obtain
certification from the public authority through a difficult and costly procedure.
Another example is provided by laws that interfere with the use of powerconferring rules by newly formed political organizations. For example, a new
political party might be required to seek official permission before opening a
bank account or leasing property: if official permission is subject to lengthy
delays or made prohibitively expensive, the formal right to form a new party
might be illusory.
Legal obstacles can make it difficult or impossible for the opponents of
the political regime to make effective use of democratic processes. Moreover,
the existence of legal obstacles may make the members of a transitional society
pessimistic about the successful political transition absent the elimination of
these obstacles. Under some circumstances, legal obstacles could create the fear
that active participation in political affairs would lead to negative personal
consequences.
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Existence of legal obstacles to political participation also can create what I
will call “structural injustice” by making it difficult or impossible for vulnerable
members of society to engage in meaningful participation in the democratic
process. Such injustice is structural to the extent that it cannot be attributed to
particular individual actions by identifiable wrongdoers. I shall illustrate the idea
of structural injustice in the next Part.

2.4. Transitional societies are characterized by
structural injustice consisting of moral wrongs that
cannot be attributed to individual actions.
The idea of structural injustice comes from Iris Marion Young, an idea I
introduced in Chapter Three, Section 4. Structural injustice is characteristically
present in transitional societies because of the way that moral wrongs arise from
interactions among various members of society.
Young explains structural injustice as follows:
“Structural injustice, then, exists when social processes
put large groups of persons under systematic threat of
domination or deprivation of the means to develop and exercise
their capacities, at the same time that these processes enable
others to dominate or to have a wide range of opportunities for
developing and exercising capacities available to them.
Structural injustice is a kind of moral wrong distinct from the
wrongful action of an individual agent or the repressive policies
of a state. Structural injustice occurs as a consequence of many
individuals and institutions acting to pursue their particular
goals and interests, for the most part within the limits of
accepted rules and norms.” (Iris Marion Young, Responsibility
for Justice, 52)
Young’s idea of structural injustice includes three characteristics. First,
structural injustice is a distinct moral wrong that cannot be attributed to
individual actions or that is not an intended consequence of such actions. Second,
structural injustice can shape the social structures that determine the ability of
members of society to achieve self-realization. Thirdly, structural injustice refers
to the moral wrong that is incurred by vulnerable persons who suffer from
wrongdoing that is not due to bad faith or malice. Structural injustice results
from interactions among multiple agents even though no single agent may have
engaged in conduct that is wrongful when considered in isolation.
Young provides an example of structural injustice in the context of rental
housing, which can be summarized as follows:
Sandy, a single mother, has two children. Her apartment
will be remodeled by a new developer and as a result, she will
need to look for another place to live. She needs to balance two
critical factors: the commuting time and childcare. She could
choose a distant location at a lower cost but substantially less
time for childcare. She cannot afford any apartment near her
workplace. To fulfill her obligation to care for children, she plans
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to buy a car, but she cannot afford to do this and simultaneously
put down a deposit of three months rent. Sandy ends up facing
the prospect of homelessness.111
Young characterizes Sandy's case as structural injustice because she
suffers from a moral wrongn that she does not deserve. Sandy is a hard working
mom raising her two kids and looking for housing that she can afford and that is
in a location that allows her to spend adequate time with her children. No one
intentionally deprived her of adequate housing. The developer was unaware of
her situation when it committed to the project. The unaffordability of housing
near her work is the consequence of market forces and not deliberate
wrongdoing. While no one intentionally wronged Sandy, Young concludes that
the moral wrong Sandy suffered is a function of the social position Sandy
occupies, that is, "A position of being vulnerable to homelessness or housing
deprived."112
The idea of position is the key concept for understanding structural
injustice in Young’s theory. She says, “when we consider members of society in
terms of social positions, we are less concerned with their individualized
preferences, abilities, and attributes, and more concerned with the relation in
which they stand to other persons.” (Young: 2013, 57) To illustrate this idea, she
uses Karl Marx’s illustrations of the difference between money as a medium of
exchange and money as capital. Money functions as the means for those who
have commodities to exchange with those who already have the same
commodities. If taking the process of exchange, a commodity owner sells his
commodity for money, buys commodities with money, and then ends up having
more money. This is the process of accumulation of capital. Young concludes that,
“What makes money capital, Marx demonstrates, is the fact that the money
owner is in a position to bring together raw materials and people who sell him
their labor power. The process of producing the new things that investor owns
enables him to recoup more than he invested in the market. The social position
of owner of capital and owner of nothing but labor power are key to explaining
the outcomes of this series of exchanges.” (Young: 2013, 58)
The discussion that follows connects Young’s idea of structural injustice
arising from social position to the idea of a transitional society.
A social position is a place in a social space that an individual occupies in
relation to others. Individuals can occupy a position voluntarily and nonvoluntarily. For example, I can run for president of a student organization and, if
I am elected, I voluntarily occupy the position of president. But I might be sued
for libel and thereby occupy the position of defendant in the legal procedure—an
involuntary social position. Social positions define relationships between
position holders and others, identify a set of relationships between a positionholder and others, and constitute a set of opportunities that the position holder
can choose to realize.
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One factor that determines a position-holder’s set of available actions is a
function of various norm types, i.e., moral, legal, social, and religious rules. Those
norms not only shape how a position-holder should act and can act, but also
impose constraints on their choice of actions by creating expectations in persons
with whom the position holder interacts. The availability of individual actions is
not solely determined by one’s personal choice or preference but is partly
dependent on a set of norms that shape expectations.
Applying this account of social roles to transitional societies, we can
explain why members of transitional societies are in a vulnerable position with
respect to equal opportunity of political participation.
Members of a transitional society are supposed to enjoy equal
opportunities for political participation in the democratic process and for
expressing their opinions. These opportunities might be protected by granting
them legal rights to vote and to participate in public deliberative democratic
processes (i.e., to speak at public hearings, to vote, and to participate in political
debate). Normatively, every member should have an equal opportunity to
participate in public affairs and law-making processes. This equality of political
opportunity is a precondition for the legitimate authority of democratic
institutions to bind the members of a transitional society.
While equal opportunity of political participation has significant value for
a democracy, the decisions made by democratic processes are not made in a
vacuum but in circumstances whereby contingent factors usually influence
members’ judgments of political affairs. Such contingent factors include the
burdens of judgment (discussed in Section of 2.1) and the scope of available
actions which partly depends on the social and economic class of the actor. Some
contingent factors are reasonable but some are arbitrary.
Robust democracy aims to decrease the influence of arbitrary contingent
factors on an individual’s exercise of political participation. For example, while
deciding who is suitable for the office of President, ideally members of a society
should form a well-considered judgment and express their opinions, rather than
flipping a coin and silently voting for a random candidate. However, the equal
opportunity of political participation is not only a matter of how individuals form
their judgments, but also on what grounds they justify their beliefs, and whether
their judgments are well-considered. Some members of society are stuck in a
position that renders it more difficult for them to exercise their right to political
participation. In addition, equality may be thwarted by obstacles that hinder
exercise of political participation. And finally, political equality may depend on
how various norms constitute an individual’s general position and whether that
position makes them more vulnerable than others.
Take voting rights as an example. In a transitional society the relations
between members usually have been preliminarily fixed by social norms and
economic status in a way that influences members’ rights of political
participation. For example, even when the right to vote is explicitly granted by
law, an individual’s exercise of the right to vote might primarily depend on the
individual’s economic relationship with their employers. They might be unable
to obtain time off for exercising their right to vote without running the risk of
losing their job. Or they might be in dire economic circumstances that would
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require them to work additional hours instead of seeking time off to vote.
Compared to other members of society, those who occupy a position of economic
dependency stand in a more vulnerable position and hence may not be able to
exercise their voting rights.113
This Dissertation cannot provide a full account of the issues of structural
injustice in transitional societies.
Such an account would require the
development of a theory of political participation and empirical research on the
effects of various social structures on voting rights and rights of political
expression. Nonetheless structural injustice should not be ignored. A robust
democracy requires more than formal recognition of members’ political and
legal rights. Rather, the path to robust democracy requires the identification of
structural injustice and the formulation of measures to eliminate or reduce the
effects of structural injustice on political participation.

3. Reasons to Accept Resistant Disobedience in
the Transitional Society
I have explicated the idea of a transitional society and its four features
(burdens of judgment, opportunists, legal obstacles, and structural injustice) and
now my task is to explain why members of a transitional society would choose to
engage in resistant disobedience. In this Section I argue that resistant
disobedience can be used to correct structural injustice in a transitional society.
There are three general points that I want to make.
The first point is to explain why expressive and communicative
disobedience cannot effectively address issues of structural injustice. Expressive
disobedience rarely provides sufficient force to effectively influence the exercise
of political power and cannot provide an effective reform agenda.
Communicative disobedience is too narrow in scope to provide effective
correction of structural injustice and has an additional difficulty in the problem
of opportunists.
The second point I make is to identify the flexibility of resistant
disobedience. Resistant disobedience has four possible types, resulting from the
fact that there are two distinct audiences for resistance disobedience--the public
and those who occupy political power. The two levels of addressees enable
resistant disobedience to become more flexible and to effectively address
structural injustice.
The third point is identifying the initiating conditions for resistant
disobedience. I sketch four conditions of initiation: (1) the identification of the
existence of structural injustice; (2) the ineffectiveness of normal political
appeals; (3) the symptoms of democratic governance; and (4) the acceptance of
the principle of proportionality.
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This Section is divided into two parts. The first part explains why
expressive and communicative disobedience is insufficient to correct structural
injustice and the second part demonstrates the two levels of resistant
disobedience and its initiating conditions.
To be clear, resistant disobedients must understand the purpose of
disobedience, the effects they purport to produce, the force they want to
intentionally create, and the damages caused by their actions in order to choose
an appropriate conception of civil disobedience. Therefore, the correct question
is not, “Which conception is the only option for members of a transitional
society?”, but rather, “Under what circumstances is each conception appropriate?”
My argument shows that communicative disobedience is incapable of
dealing with issues of structural injustice and that expressive disobedience does
not direct members’ will into normal democratic process.
The last point is that resistant disobedience is not as threatening as it
might at first appear. Resistant disobedience does not necessarily lead to chaos
or anarchy. Rather, experience suggests that members of society can perform
resistant disobedience without generating uncontrollable damage or unbearable
consequences. This is not to say that resistant disobedience has never led to
negative consequences. The goal should be to understand how and why
disobedience has led to negative consequences and thereby identify the means to
avoid such possible negative effects.

3.1. Reasons Why Expressive and Communicative
Disobedience Cannot Correct Structural Injustice
The basic reason for adopting resistant disobedience is based on the fact
that structural injustice exists in transitional societies—as explored in the last
Section. Now I would like to explain why its existence constitutes a reason for
members of a transitional society to accept resistant disobedience.
Focusing on the functions of the three conceptions of disobedience, we
can see that each conception functions to remind members of society about cases
of injustice. Expressive disobedience aims to express disobedients’ inner
thoughts to others. The function of performing expressive disobedience is to
disclose thoughts, feelings, emotions, or opinions held by expressive
disobedients. By appropriately performing expressive disobedience, the
disobedients help the public understand dissenting viewpoints. While expressive
disobedience can address a case of structural injustice, it is very difficult to
achieve effective results, that is, the correction of injustice. Expressive
disobedience rarely can provide a consistent message with respect to how
structural injustice emerges and how to address its effects. Expressive
disobedience might expose a case of structural injustice when a large number of
disobedients are concerned with that case. However, to correct structural
injustice requires more than identification of the existence of injustice;
correction requires action to improve the vulnerable positions of the victims of
structural injustice. Remedying these vulnerable positions will require complex
cooperative work which goes beyond expressive disobedience’s task.
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With respect to communicative disobedience, recall that this form of
disobedience targets the mutual understanding of members of society and its
performance aims to create persuasive force that induces the public to accept the
disobedients’ point of view. Ideally, communicative disobedience can function to
correct structural injustice when communicative disobedience successfully
identifies the existence of structural injustice and advances the mutual
understanding between communicative disobedients and those who disagree
with them. When used properly, communicative disobedience can address how a
vulnerable position is formed and invite other members of society to think about
how to fix a case of structural injustice. And because the purpose of
communicative disobedience is to advance the mutual understanding among
members of society, communicative disobedience can create the conditions for
further communications about the remedy for structural injustice.
But the problem that communicative disobedience has when dealing with
structural injustice is that it cannot succeed without the opportunity to achieve
sincere communication with political officials. The existence of opportunists in
the transitional society plays a critical role when analyzing the problems facing
communicative disobedience. The audience that communicative disobedients
address comprises all members of society including political officials and
ordinary members of society. Curing structural injustice requires various levels
and stages of coordination, such as initiation of dialog, advancing proposals,
offering a reform agenda, and development of a viable alternative to the system
of norms that contribute to structural injustice. Most of these tasks require the
political authorities to cooperate in some way and, at a minimum, to not block
measures that address structural injustice.
However, without opportunities for sincere communication between the
disobedients and political officials, it is unreasonable to expect that
communicative disobedience will, in fact, successfully persuade political officials.
The disobedients might adopt more radical methods to command the attention
of political officials and insist that they address the concerns of the disobedients.
But if the disobedients do choose more extreme forms of protest, they move
outside the parameters of communicative disobedience—which, by definition,
aims to persuade by the unforced force of the better argument. In a nutshell, we
can say that communicative disobedience applies narrowly in dealing with
structural injustice. Structural injustice creates conditions that make it unlikely
that mere rational persuasion can succeed: individual officials are likely to see
the causes of structural injustice as beyond their control precisely because
structural injustice is not a product of intentional acts of injustice by particular
officials.
There is another practical reason to explain why communicative
disobedience applies narrowly in transitional societies. The harms caused by
structural injustice usually are difficult to detect because members of society
need to identify why a position is vulnerable and how such a position makes a
certain group of members less advantaged. Unlike laws and policies that directly
or indirectly cause harms to members, the harm caused by a vulnerable position
is relatively difficult to identify and diagnose. This difficulty creates a barrier for
communicative disobedience: the acts of protest must communicate complex and
subtle ideas in order to persuade others to accept the communicative
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disobedients’ point of view. Under these circumstances, the problem of
coordination may be insurmountable: it will be difficult to coordinate mass
action that conveys a complex message.
In addition, structural injustice itself may create incentives for political
officials to oppose (or not support) the measures that are necessary to deal with
structural injustice. Political officials with limited resources subject to multiple
demands may have incentives to allocate those resources to projects other than
the correction of structural injustice. Even if there is sincere communication with
political officials, structural injustice might persist for a very long period of time.
Indeed, even societies that are not “transitional” may have persistent problems
of structural injustice because of resource allocation issues.
While expressive and communicative disobedience are not the
appropriate methods for the correction of structural injustice, they still can make
a contribution. Expressive disobedience can command the public’s attention and
thereby alert the public to the fact that injustice exists and thereby efficiently
increase public consciousness of issues relevant to structural injustice.
Communicative disobedience can enable sincere communication between
members of society and advance mutual understanding between the
disadvantaged and advantaged.
But the main purpose of expressive disobedience is to address the
disobedients’ emotions, positions, ideas, or opinions and not to advance a
programmatic solution. The case of Edward Snowden’s leaking confidential
information about government surveillance exemplifies this point. While he
successfully attracted the public’s attention, his action did not provide a positive
plan of action to prevent the political authorities from wrongfully infringing
citizen’s privacy. His act of disobedience successfully identified the problem but
failed to advance a programmatic solution.
Communicative disobedience likewise has a narrow scope of action
because of its nature. Once we consider the features of a transitional society, it
soon becomes clear that communicative disobedience will rarely be sufficient to
correct structural injustice. Communicative disobedience can be seen as the ideal
type of disobedience because of its focus on rational persuasion of the public to
correct structural injustice. However, communicative disobedience is not
regime-targeted and emphasizes the dynamic dialogue between the disobedients
and the public. It seeks public support for the ideas of the disobedients. But
public support may not be sufficient, because of the obstacles created by
opportunists within a legal regime that sustains structural injustice.
The complex system of collaboration in the authoritarian and transitional
periods makes the correction of structural injustice more difficult because the
whole structure is complex and nontransparent. The lack of transparency makes
structural injustice difficult to detect, identify, express, communicate, and
resolve. Even if structural injustice can be communicated to members of society,
such communication alone does not provide a solution because the opportunists
who occupy the advantaged positions and public offices have powerful
incentives to resist measures that would dismantle their own privileges.
Compared to expressive and communicative disobedience, resistant
disobedience is a more effective way to continuously shock the political regime
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and thereby to deal with the problem of structural injustice. This is especially
true when normal political procedures have resulted in indifference to cases of
structural injustice for an extended period. To be clear, resistant disobedience is
not itself a method for compensating victims of injustice. Instead, it is a weapon
for those who are in vulnerable positions that enables them to fight against
structural corruption. We should not overestimate the function of resistant
disobedience but should not underestimate its contribution to political transition
either. The argument for demonstrating the advantage of resistant disobedience
will focus on its flexibility in dealing with both the public and officials.

3.2. Four Types of Resistant Disobedience and Its
Initiating Conditions
The main reason to adopt resistant disobedience as the means of
correcting structural injustice lies in its flexibility in addressing two levels of
addressees. This flexibility enables resistant disobedients to choose methods of
disobedience that are appropriate to the various circumstances in which
structural injustice is found. The first idea is a distinction between the politically
powerful and the political regime. The phrase “politically powerful” refers to
individuals who occupy political offices with the capability to implement a law or
policy. The regime is the system of offices and institutions and not the
individuals who occupy them. Both the politically powerful as individuals and
the political regime as an institution can be targeted by resistant disobedience.
The second idea is a distinction between unilateral and bilateral
relationships. A unilateral relationship is a relationship such that disobedients
express their emotions, feelings, ideas in a way that does not require responses
from others, whereas a bilateral relationship is one in which disobedients expect
responses from others that create a two-way interaction. The interaction
between the two groups and the two kinds of relationships results in four types
of resistant disobedience.
These four types can be seen in the following Figure.
Figure 22: Types of Resistant Disobedience

Relationship
with The
Politically
Powerful

Unilateral
Bilateral

Relationship with The Political Regime
Unilateral
Bilateral
Type A
Type B
Unilateral/Unilateral
Unilateral/Bilateral
Type C
Bilateral/Unilateral

Type D
Bilateral/Bilateral

(Original from Section 2.3. in Chapter Three)
Type A and D are two opposite points. Members of a transitional society
would adopt Type D when they have a relatively high belief that institutional
rectification of injustice is reliable and that political officials are inclined to
initiate a reform policy. This double bilateral relationship leads resistant
disobedience to be the mildest form; for example, violent actions ought not to be
adopted in most cases of disobedience under the conditions specified by Type D.
Type A is the most radical form of resistant disobedience because the
disobedients believe that neither the political regime nor the politically powerful
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will act voluntarily to rectify structural injustice. Type A therefore permits a
certain scope of violent action even though such violence could negatively effect
future cooperation between members of a transitional society and the politically
powerful.
Type C reveals a situation in which the resistant disobedients identify the
politically powerful as the group that they can successfully target in their
communication and therefore the group that will not block the rectification of
structural injustice. However, under the conditions identified by Type C,
disobedients do not trust the political regime’s capability to deal effectively with
structural injustice. Therefore, the disobedients choose a unilateral relationship
with the political regime, permitting a wide scope of violent actions targeting the
regime.
Type B is the opposite of Type C. Under the conditions identified by Type
B, the disobedients see the politically powerful as opportunists. Under these
conditions, a bilateral relationship with the political powerful is impossible and
disobedients will treat the political regime as a responsible agent capable of
responding to the disobedients’ appeal. Under the conditions specified by Type
B, disobedients might use violent actions targeted at the politically powerful (e.g.
humiliation, disgrace, verbal abuse, disrespect of property, or diminished
autonomy of the politically powerful.)
The discussion offered here is really only a conceptual sketch of the
relationship between resistant disobedience, on the one hand, and the politically
powerful and the political regime, on the other hand. Further theoretical and
empirical work would be required to translate the sketch into a complete theory
with empirical validation. My point here is to outline the basic starting point so
that we can use these four types to outline how disobedience might proceed in
the transitional society.
While these four types show the possible relationships between the
disobedients and the political regime and the politically powerful, I have not
examined the initiating conditions for resistant disobedience. As I have discussed
before (see Section 2.3 in Chapter Three), resistant disobedience involves the
use of destructive force and creates risks that are not involved in expressive and
communicative disobedience. So there must be a threshold for initiating
resistant disobedience. And resistant disobedience should only be employed
when there is a consensus among the relevant actors (“resistant members of
society”) that this threshold has been met. I outline four conditions for this
threshold as the general conditions to be taken into account by resistant
disobedients.
The first condition is the identification of the existence of structural
injustice. This condition requires resistant disobedients to recognize the
existence of structural injustice, to identify the position of vulnerability created
by structural injustice, and to outline possible corrective measures. While
disobedients are required to provide support for the existence of structural
injustice, such a demonstration needs to be sufficiently well-argued so the public
and the powerful can recognize the nature of structural injustice. A sufficient
case for this purpose might be much less elaborate than would be required in the
context of academic discourse.
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The second condition is the ineffectiveness of normal political appeal.
Resistant disobedience is different from revolutionary action which aims at
overthrowing the whole regime. This difference leads to the requirement that
potential disobedients consider whether structural injustice can be corrected
through normal political appeals. Recall that normal political appeal includes a
variety of measures short of disobedience for influencing the political system.
Such measures might include a request to hold hearings and develop legislation,
or applying for a legal injunction to stop infringement of rights. Resistant
disobedients are not required to exhaust every possible avenue of correcting
structural injustice, but they should pursue the means that are feasible given
their capabilities and a realistic assessment of the possibility of success. The
requirement to exhaust reasonable avenues of normal political appeal may not
apply in all circumstances. Structural injustice may cause severe, immediate, and
irreversible damage to members of a transitional society: in such cases, it is
reasonable to proceed immediately to resistant disobedience.
The third condition is to identify the symptoms of the incapacity of
democratic governance. This is a crucial condition for initiating resistant
disobedience because compliance with this requirement will show why the
democratic process cannot cure the negative effects of structural injustice on
those in vulnerable positions and thereby demonstrates why resistant
disobedience is needed.
The symptoms of the incapacity of democratic governance could include
the continuous or repeated violations of constitutional principles by the current
transitional regime, affiliation between political officials and gang groups or
private militias, the frequent use of using force to disperse peaceful, yet illegal,
protests, and secrecy or concealment with respect to past cases of injustice. This
list of symptoms is not complete, and it does not constitute a list of necessary
and sufficient conditions to initiate resistant disobedience. Rather, this is a
partial catalog of circumstances that do establish the incapacity of democratic
governance. 114 The circumstances listed in the catalog provide models for
resistant disobedients to gauge the severity of other symptoms.
These three conditions are connected with the political regime’s capacity
to deal with structural injustice. Satisfaction of these conditions constitutes the
justification for resistant disobedience. When the conditions are satisfied and
resistant disobedience is justified, there are still limits on lawbreaking: resistant
disobedients are not entitled to do anything they please. This brings us to our
next topic—the normative principle that limits and controls resistant
disobedience.
The basic normative principle that should limit and control resistant
disobedience is the principle of proportionality. Resistant disobedients should
evaluate the harmful impact of resistant action in light of the goal that justifies
their disobedience. A full account of the application of the principle of
proportionality to various scenarios involving various goals and the range of
disobedient actions would involve a wide-ranging investigation and could itself
fill a lengthy monograph. In this Dissertation, I will put this important set of
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questions to the side. In a nutshell the principle of proportionality would be the
basic criterion of judging whether particular forms of resistant disobedience are
justified in particular circumstances.

4. Reasons to Accept a Right to Disobey Based on
The Right of Political Participation
This Section has two goals. The first goal is to explain why a rights-based
approach would be accepted by members of a transitional society. I will
demonstrate that the problem of justification is significant in the context of
assessing the legal liabilities of disobedients. My account of the problem of
justification begins with the features of a transitional society sketched in the
beginning of this Chapter. After arguing for a rights-based approach, I shall also
demonstrate that the right of political participation provides a better
justification for resistant disobedience than does a right of moral conviction. The
choice between the right of political participation and the right of moral
conviction as the foundation of a right to disobey should be seen as primarily
pragmatic and not as a matter of abstract moral principle.
Section 4.1 aims to explain why a rights-based approach is preferable to a
justification-based approach. This Section mainly focuses on how the problem of
justification of disobedience becomes an issue in a transitional society and shows
that a justification-based approach does not provide sufficient protection for
disobedients.
Section 4.2 demonstrates that a right to disobey can be grounded on the
right of political participation. While members of a transitional society would
prefer a rights-based approach to a justification-based one, the source of a right
to disobey should be identified as clearly as possible so that members of the
transitional society have a better understanding of the content of the right to
disobey and corresponding issues that protected disobedient action can target.

4.1. Members of a transitional society would not choose
a justification-based approach because whether
disobedience is justified is itself highly disputable.
This section provides three arguments for rejecting a justification-based
approach to disobedience in transitional societies. In a nutshell the question of
whether disobedience is justified is always the subject of dispute and, therefore,
taking the disobedients’ justificatory reason to disobey as the reason to protect
their actions from interference can not provide sufficient protection for
disobedience: this is because the justification for particular acts of disobedience
are themselves disputed. Three arguments explain the problem of justification.
The first argument explains how justification becomes the focal point in
transitional societies when members of the society hold different conceptions of
justice and their judgments are influenced by the burdens of judgments. I
analyze which standard of justification (objective v. subjective) should be taken
to determine whether disobedience is justified. In order to protect disobedience
a justification-based approach must utilize the subjective standard of
justification. However, this leads to my second argument. My second argument is
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that while adopting the subjective standard of justification, members of society
also need some institutional mechanism to determine whether disobedience is
legally justified. The most plausible alternative is for courts to serve as the
institution that makes this judgment. But courts cannot directly review the
legitimacy of disobedience; rather the role of courts would be indirect,
determining whether the disobedients’ subjective justifications are consistent
with the jurisprudential assumptions of the legal system. This indirect role
results from a problem of institutional capacity. The third argument explains
why a justification-based approach fails when ex post judgments about allegedly
unjust incidents are likely to be diverse and inconsistent in the context of a
transitional society.

4.1.1. Justification becomes the focal point of dispute when
members of a transitional society hold a variety of
conceptions of justice and are influenced by their burdens of
judgment.
The problem of disagreement on the question of whether disobedience is
justified or not is likely to occur frequently in transitional societies. For example,
some members of society are likely to take the position that disobedience is
rarely justified, because disobedience escalates social disorder and insecurity
which these members believe are very high priorities. Therefore, for some
members, unlawful forms of dissent themselves are presumptively unjustified;
these members of society have a conception of social good that values order so
highly that the space for justifying disobedience is extremely restricted. For
these members of society, compliance with legal rules that passed through a
democratic procedure is the essential condition of maintaining an orderly
democratic society. But other members might hold a different index of values
that leads them to think that the benefits of compliance with legal rules can be
outweighed in a wider range of circumstances and hence that there is a more
expansive sphere of justified disobedience.
In addition to the fact that members of society have different views about
the relative priority of the values that support law abidance, there is another
dimension of the problem of justification created by disagreement over the
proper standard of justification. Members of society may disagree over the
question as to which standard should be adopted in determining whether a
purported justification for disobedience is sound. One important aspect of
disagreement over the standards for justification stems from the potential
divergence between objective and subjective standards. Some members of
society may believe that the proper standard is subjective: justifications should
be judged from the point of view of the disobedients themselves, taking into
account their viewpoints and circumstances. Other members of society may take
the position that disobedience is justified if and only if the law targeted by
disobedience is objectively unjust.
Now consider the two standards that might be adopted to determine
disobedience’s justification. One is the subjective standard, and the other is the
objective standard. The subjective standard accepts that justification is met if and
only if a reason to disobey is justified by disobedient’s subjective judgments.
Therefore, the judgment of moral disapproval of a law is dependent on the
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subjective belief that the disobedient has in the sense that one holds a
reasonable belief that a law in question is unjust.
The alternative is the objective standard of justification which requires
justifications of disobedience to satisfy a shared conception of justification. The
meaning of this “shared conception” is ambiguous. There are three possible
meanings: “shared conception” could refer to the intelligibility, accessibility or
shareability of the reasons that justify disobedience.115 According to Kevin Vallier
and Fred D’Agostino, intelligibility, accessibility, and shareability can be defined
in the following way.
•

•

•

Intelligibility: A’s reason RA is intelligible to members of the public if and
only if members of the public regard RA as justified for A according to A’s
evaluative standards.
Accessibility: A’s reason RA is accessible to the public if and only if all
members of the public regard RA as justified for A according to common
evaluative standards.
Shareability: A’s reason RA is sharable with the public if and only if
members of the public regard RA as justified for each member of the
public, including A, according to common standards.116

Consider first the shareability conception of objective justification. The
problem with this version of an objective standard is that it creates an
unreasonably high threshold for justification of disobedience for members of
transitional societies who are likely to be divided on the political and moral
questions involved in the evaluation of the reasons for disobedience.
Shareability requires that each member of the public regard the reason as an
adequate reason to engage in disobedience on the basis of common standards,
but in transitional societies both adequacy and the standards are likely to be the
subject of disagreement.
The accessibility conception of objective justification shares the problem
that disagreement in a transitional society is likely to result in an absence of
common standards, but because it focuses on the adequacy of the reason for the
disobedients themselves, the accessibility conception suffers from a less severe
problem than does the shareability conception.
This brings us to the intelligibility standard. Intelligibility relaxes the
requirement that the adequacy of disobedients’ reasons for engaging in civil
disobedience be judged by a public standard. Instead, the question is whether
the public can regard the action as justified by the standards of the disobedients
themselves. Thus, the intelligibility standard imposes a very weak objective
requirement. The public does not need to regard the disobedients’ reason as a
good enough reason for all members of society. Nor does the public judge the
reason by a common standard. Instead, intelligibility requires only that the
reason that a disobedient has for breaking the law be a good reason given the
disobedient’s own standards.
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Intelligibility is not identical to a subjective approach. A purely subjective
approach to disobedience requires only that the disobedients themselves regard
their actions as justified. This requirement can, in theory, be satisfied even if
their reasons are unintelligible to everyone other than the disobedients
themselves. But as a practical matter, it seems likely that most reasons that
satisfy the subjective standard will also satisfy the intelligibility conception of
objective justification. This convergence results from the fact that most
disobedients are likely to have reasons that are intelligible to their fellow
citizens.
A purely subjective standard faces a significant problem. A purely
subjective standard of justification cannot explain why the disobedients’
subjective belief has “a corresponding force” that provides a normative warrant
for blocking interference with disobedience. For example, the fact that I believe
that I have a reason to break a traffic law supports my action of disobedience
from my perspective, but this fact is not a reason for you to take my subjective
belief into account unless you believe my subjective belief is reasonable.
Therefore, if a justification-based approach has a function of protecting
disobedience via disobedients’ first-order reasons, the minimal requirement is
that this reason to disobey is deemed to be reasonable by others members of the
transitional society, and meeting this requirement will be a difficult task under
the conditions of pervasive disagreement that characterize transitional societies.

4.1.2. The subjective standard of determining disobedience’s
justification leaves the final judgment to the court.
Even if we accept the intelligibility conception of the objective standard or
the more latitudinarian subjective standard, a second challenge for a
justification-based approach emerges. Under the circumstance of reasonable
pluralism, the disobedients’ reason to disobey is intelligible for other members
but nonetheless non-sharable. In order to determine whether disobedience is
finally justified, members of society need someone or an institution to adjudicate
the dispute that arises because of conflicting views about the justifiability of
disobedience. Of course, the disobedients themselves have already resolved this
dispute in favor of their own point of view. But in a society that recognizes a
right to disobey, there must be some way to settle disputes over the question of
whether the right has been properly exercised. Simply allowing all lawbreaking
is not a viable solution to this problem. Presumably it will be up to the courts to
resolve this issue, and the courts will have the last word when they decide
whether disobedience is justified in cases in which the right of disobedience is at
issue.
But granting the power of determining whether disobedience is justified
to the court opens the question of the capacity of the judiciary to determine
whether disobedience is justified. When members of society introduce an
institution to settle the issue of justification, the issue is no longer whether
disobedience is justified; rather the question becomes who (or which institution)
can properly deal with the problem of justification and whether they are capable
of resolving the problem of justification for particular acts of disobedience.
One main concern about a judge's capacity to deal with the problem of
justification of disobedience is that a judge must decide a case from the legal
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perspective. 117 Judges should not directly decide whether disobedience is
morally justified; rather, the role of the judge is to determine whether there is a
legally adequate justification and whether that justification defeats any opposing
argument against disobedience.
One possible solution to this problem would be to require judges to make
a subjective inquiry into the question of whether the disobedient had a sincere
belief that disobedience was justified, but this approach faces severe problems.
Judges lack direct access to the mental states of disobedients and hence are
required to evaluate external indicia of sincerity. But this creates a further
problem. In extreme cases, the disobedients may create evidence of their own
insincerity—for example, by confessing that they did not believe in their own
justifications. But many insincere disobedients may profess sincerity. Faced
with professions of sincerity judges are likely to inquire into the substance of the
proffered justification, but this inquiry will lead the judge from a purely
subjective approach back to an objective standard.
The general problem is the absence of legal standards by which the judge
can evaluate the justifications offered by disobedients. Either a judge uses
conventional legal arguments (for example legal justification or excuse) to
mitigate the disobedients’ liability or he treats a case of disobedience as the same
as an ordinary law-breaking case. Neither of these alternatives provides
sufficient protection of disobedience. Mitigation does not fully reflect the
protection that should be afforded to disobedience, and treating disobedients as
ordinary law-breakers provides them with no protection at all.

4.1.3. A justification-based approach fails when members’
evaluation of the ex post unjust incidents are influenced by
their burdens of judgments.
I have shown that a justification-based approach results in an assignment
of responsibility for evaluating the adequacy of justification to the courts and
that this leads to the question of whether the courts have the capacity to
determinate adequacy given the absence of legal standards. When we consider
the feature of burdens of judgments in transitional societies, the fact that a
justification-based approach provides insufficient protection is even more
apparent. In a nutshell, a justification-based approach will fail to perform the
function of protecting disobedience when members of a transitional society not
only have different conceptions of justice but also have different ex post
evaluations of incidents of injustice due to the burdens of judgment.
Let me take an example in Taiwan to illustrate how the burdens of
judgment can influence the protection of disobedience.
During the period of Taiwan’s authoritarian regime (that is, the regime
led by Kai-Shek Chiang or “Chiang Kai-shek”), the government initiated what is
called the “White Terror.” During the White Terror, people (the exact number is
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unknown) were secretly arrested, interrogated, and executed by a covert
government agency on the grounds that they might have some connection with
Karl Marx’s theories or ideas. The purpose of the covert government agency was
to identify persons who posed a danger to national security; the covert agency
had wide discretion with respect to adjudicative power because the Constitution
of R.O.C. was suspended after 1948. The White Terror occurred during a period
in which Martial Law allowed the practice of “disappearing” persons suspected
of being sympathetic to Marxism.
Nowadays the people of Taiwan rarely think that the government’s
actions during the White Terror were just (or acceptable), but they do disagree
about whether the horrific actions of the authoritarian regime were morally
permissible given the fact that Taiwan was under the shadow of invasion by
mainland China.
Regarding the moral permissibility of horrific actions, some people argue
that incidents of the White Terror were clearly unjust and that as a consequence
various forms of disobedience (peaceful and non-peaceful) were justified,
especially given that the White Terror was literally a matter of life and death.
Some argue that despite the existence of the extreme moral wrongs suffered by
the victims of the White Terror, Chiang’s regime nonetheless should be excused
for these incidents because at that time the national security was properly the
first priority of the state. Some even argue that the authoritarian regime and
horrific actions during the White Terror were necessary for constructing the
basis of a robust democracy.
The aftermath of the White Terror included discussions of compensation
for the victims. When Martial Law was revoked in 1987, there was some
movement to pursue the past government’s legal liability for the abuses of the
White Terror. At that time many people admitted that the past incidents were
morally impermissible but they disputed whether the government was
responsible for these incidents. Consider one dispute that arose during the
legislative process regarding victims’ legal remedies. There was disagreement
over the question of whether the word “compensation” was the correct term for
the legal remedy. 118 The word “compensation” implies that the victims’
entitlement to a payment is based on the past government’s wrongdoing. In
order to avoid this implication, and hence blaming Kai-Shek Chiang for using
cruel measures, some legislators argued for the word ”reparation” as the proper
term for a legal remedy rooted in the government’s good will.119 They also
believed that such a usage could avoid a conflict between the victims and the
government and achieve a harmonious society. The majority in the Legislature
consisted of pro KMT members; they adopted the word ”reparation” as the term
for the legal entitlement for victims of the White Terror.
The dispute over which name should be given to the remedy provided to
victims of the White Terror is suggestive; even members of society who
recognized that the past incident was seriously unjust and morally
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impermissible could strongly disagree about the precise evaluative judgment
that should be applied to this instance of past injustice.
When members protest serious injustice in a transitional society, conflicts
of evaluative judgments can become severe because the members of society may
hold mutually incompatible conceptions of justice leading to disagreement about
whether the justificatory reasons for disobedience are adequate Even if
members of society recognize that disobedience is justified, they might disagree
to what extent this justified disobedience should be protected.

4.2. Members of a transitional society should adopt a
rights-based approach grounded on the right of
political participation.
The previous Section argues that a justification-based approach leads to
problems of justification, including the standard for judgment, the capability of
the court, and ex post disagreements about instances of injustice. These problems
show that a justification-based approach is insufficient to protect disobedience
in a transitional society.
A rights-based approach is preferable, not because it resolves the
problem of justification, but instead because it imposes a burden of persuasion
on the political authority and requires the political authority to give due
consideration to the right to civil disobedience when it interferes with unlawful
protest. The problem of justification remains, but a rights-based approach
appropriately allocates the burden of persuasion and thereby requires
normative deliberation by the political authority when dealing with a case of
disobedience.
However, this argument for a rights-based approach does not address the
question of the underlying normative justification of the right. The last Chapter
illustrated two underlying sources for a right to disobey: the right of moral
conviction and the right of political participation. I now turn to the question of
which of these is superior.
My arguments proceed as follows. Kimberley Brownlee’s moral
conviction argument is powerful, but her argument ignores a common feature in
cases of civil disobedience: civil disobedience is political in nature. Brownlee’s
moral conviction argument is unable to explain how individuals’ moral
judgments are connected with their political ideals. Given this difficulty with
Brownlee’s views, I endorse the right of political participation explicated by
David Lefkowitz but in a modified form. The modification is based on the idea
that the right to disobey is a general right in the sense that every member of a
transitional society is entitled to the right to civil disobedience.

4.2.1. The Issue in The Right of Moral Conviction: Disconnection
with Political Relevance of Disobedience
Kimberley Brownlee’s moral-conviction argument is persuasive because
it incorporates the principle of humanity in a well-ordered society: a society
should respect members’ communication with others regarding their
conscientious judgments. (For her argument see Section 3.1.1 in Chapter Four.)
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For Brownlee, disobedience is an action expressing one’s sincere moral
judgments. A society that accepts the principle of humanity should grant the
right to disobey by those members who have a sincere and conscientious
judgment on moral issues that is expressed by the act of disobedience.
While Brownlee’s basic argument is convincing, members of a transitional
society would be reluctant to accept the right of moral conviction as the source
of the right to disobey for the following reasons.
First, the possibility that a moral conviction is not a political conviction
implies that political relevance is not a necessary component of civil
disobedience. But actual cases of civil disobedience do have a political dimension:
this is one of the features that differentiates civil disobedience from
conscientious refusal to obey the law. Thus, ignoring the political dimension of
disobedience leaves an important characteristic of civil disobedience
unexplained.
Second, Brownlee’s exclusion of the political features of disobedience
creates another difficulty: a conviction that is actually immoral can be held by an
individual who does not recognize the immorality of the conviction. Brownlee’s
view implies that if this immoral belief is sincere and conscientious that it gives
rise to a right to disobey. But the notion that there is a right to engage in
disobedience in order to express an immoral belief seems implausible.
The first weakness in Kimberley Brownlee’s arguments is the failure to
recognize the political dimension of disobedience. She does not discuss the
question of whether a political dimension is a necessary component of
disobedience. However, the most important historical cases of disobedience all
display a political dimension. Gandhi campaigned for radical change in India and
aimed to overthrow the British colonial government. The Arab Spring uprising in
Tunisia had a redistribution of political power as its primary goal. Dr. Martin
Luther King required that Congress pass the Voting Rights Act among other
political goals. A complete survey of the history of civil disobedience is outside
the scope of this Dissertation, but it seems plausible that most or almost all of the
important or paradigmatic cases of civil disobedience were performed in the
context of challenging political authorities. This aspect of civil disobedience
should be explained and justified by a theory of the right to engage in civil
disobedience.
Excluding the political dimension of disobedience results in an account
that fails to explain why disobedience is powerful: disobedience becomes
powerful when it is a means of resistance to the brutal exercise of political
authority. Without taking the political dimension of disobedience into account,
we are led to the conclusion that disobedience necessarily aims to communicate
a moral belief to all members of society. But resistant disobedience need not aim
its message at all members of society: the primary target of resistant
disobedience is the political authority itself.
The idea that disobedience is based on a moral conviction and the notion
that disobedience has a political dimension are not mutually exclusive. For
example, no one doubts that Dr. King had a sincere moral conviction that played
a role in his campaign of civil disobedience. But the power of King’s campaign of
civil disobedience did not come from the sincerity of his moral beliefs. Rather,
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the power of King’s message came from his political appeal to the powerlessness
of a repressed minority; this powerlessness resulted in their extreme
vulnerability to exploitation and harm.
In reply to this point, Brownlee might argue that political beliefs form a
part of moral belief. Therefore, she might argue that the right of moral conviction
can still explain the political nature of disobedience. For example, she might
argue that Dr. King’s moral convictions against the brutal exercise of political
authority and unfair deprivation of the right to vote were responsible for the
powerful effect of his campaign of civil disobedience. For the purposes of this
Dissertation, I will set the ontology of morality to the side and focus on what we
would miss if we adopted the moral conviction argument.
Of course, political morality is a part of morality. But failure to
acknowledge the political dimension of disobedience is not a mere matter of
typology but instead should be viewed in light of the role that personal morality
and political morality can play in a transitional society. This point leads to the
second weakness in attempting to apply Brownlee’s theory to transitional
societies.
Grounding the right to civil disobedience on the right to express one’s
moral convictions leads to further problems in the context of transitional
societies. This grounding of the right has implications for groups that are
especially dangerous or problematic in the context of a transitional society. Such
groups include opportunists, extremists, and fundamentalists. Members of these
groups would be entitled to appeal to their moral convictions.
For this reason, members of a transitional society would not only
consider the implications of their own right of moral conviction, but would also
consider the implications of giving opportunists, extremists, and fundamentalists
a right to disobey laws that violate their moral and religious beliefs. These
implications could be grave. Opportunists could utilize this right to preserve an
unjust distribution of political power. Extremists might employ the right to
disobey to undermine social order. Fundamentalists could employ the right to
advance an agenda of authoritarianism that would, in the end, be inconsistent
with freedom of conscience itself.
Therefore, members of society would not be inclined to ground the right
to disobey on the right of moral conviction unless there was a preexisting
consensus on issues of political morality that set a baseline for the exercise of
political authority. In a transitional society, it seems unlikely that such a
consensus exists.
To be clear, I am rejecting a right of moral conviction as the primary basis
for a right to engage in civil disobedience. And it might be possible for members
of a transitional society to view the right of moral conviction as providing a
supplemental support for the right to disobey. But taking the right of moral
conviction as the primary source of the right to disobey would undermine the
distinction between personal morality and political morality that is necessary in
transitional societies. In Chapter Two, I explained how Rawls uses the idea of
public reason to explicate the relationship between personal morality and public
morality with respect to the justification of civil disobedience. (See Section
3.2.1.1 in Chapter Two.) While members of a transitional society might not

192

completely accept Rawls’s theory of public reason, his argument for an ideal of
public reason explains why a purely personal conception of morality cannot
provide an adequate foundation for civil disobedience as a political phenomenon.

4.2.2. Arguments for the Right of Political Participation as the
Source of the Right to Disobey
Lefkowitz’s argument for a right of political participation is more
appropriate for members of a transitional society to adopt as the foundation of
the right to disobey. But his argument does not fully succeed in its original form.
I will illustrate the advantage of the political participation approach first and
then adapt his “bad luck” argument to the context of a transitional society.
The political participation approach rests on two important facts about
civil disobedience. One is that disobedience is a political action and the other is
that disobedience is a form of participation in the democratic process.
Disobedience as a political action shows how disobedience should be
situated with respect to the distribution of rights, powers, and resources.
Disobedience is relevant to how political authority treats members of society as
agents in a given political community and how disobedients perceive their role
as participants in a political transition from systematic injustice towards a
mature democracy. Therefore, Lefkowitz’s theory can either be connected to a
radical conception of democracy or to a moderate conception of democracy,
which focuses on how procedural defects might defeat democratic transition.
Transitional societies should debate which theory of democracy is the most
appropriate for their own circumstances and their efforts to move toward more
successful democratic participation. There is no one-size-fits-all answer to this
question.
Seeing disobedience as a form of participation in political affairs
highlights the collective nature of civil disobedience. Democracy as an institution
aims is to achieve collective decision under certain contingent limitations such as
limitations on time, constraints on the size of deliberative bodies, practical limits
on the scope of participation, and so forth. When we view civil disobedience as a
form of democratic politics, we are reminded that disobedience should be
conducted in such a way as to facilitate (and not to block) democratic processes
in the future. Civil disobedience is a form of collective action for the achievement
of political goals.
While I endorse Lefkowitz’s argument for the right of political
participation, there is one difficulty with his argument. This problem concerns
his stance on what he calls “bad luck.” Lefkowitz’s treatment of bad luck is based
on the idea that political outcomes often reflect the influence of contingent
conditions within society. These contingencies are undeserved and hence
constitute bad luck for those who lose out through the operation of normal
democratic processes. The right to disobey is required in order to give a losing
minority an adequate alternative avenue of political expression.
The problem with the argument about bad luck is that it implies that the
right to disobey is not a general right but is instead limited to minorities that
have lost out in the normal political process because of bad luck. For every
political decision, members can be divided into supporters and opponents.
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Ideally speaking, laws reflect the will of the majority of citizens. Those who
oppose the laws that are enacted are the minority; the right to disobey is
therefore limited to the minority. This limitation on the right to disobey is a
distinctive feature of Lefkowitz’s account.

4.2.3. The Argument of Bad Luck 2.0
One virtue in David Lefkowitz’s account of civil disobedience is that it
focuses our attention on the role of bad luck in democratic resolutions of moral
disagreements. For him, a collective decision can only be made under the
limitation of contingent conditions and not all reasonable moral demands can be
adequately met by democratic processes. Therefore, there must be a majority
and a minority when two competing moral demands exist. Because the
democratic process is influenced by contingent conditions, including limitations
on the time and scope of deliberation, there is no good reason for losing
minorities to accept the finality of the democratic process. They are entitled to
attempt to overturn the decision by engaging in civil disobedience.
Lefkowitz’s version of the argument for disobedience based on the fact of
bad luck implies that the right to disobey is a limited right that belongs only to
the minority. The right is limited to the minority because only the minority has a
need to contest a given collective decision by appealing to their moral demand
(which was rejected by the majority). Majorities do not need to be protected
from bad luck by a right to disobedience; majorities can protect themselves
through democratic procedures.
This conception of the democratic process could be accurate in some
conditions, but it does not provide an adequate representation of the role of
majorities and minorities in transitional societies. Lefkowitz’s argument
assumes that there is a simple quantitative method for determining who is in the
majority with respect to a given moral question. But under the conditions of a
transitional society, this simple quantitative idea of majority and minority status
breaks down. In transitional societies, the majority may be powerless and
vulnerable. If this is the case, then the right to disobedience should not be
limited to the losing minority.
I have articulated the idea of structural injustice in the previous Section
and now I shall use this feature of transitional societies in order to articulate the
case for the proposition that the right to disobey should be general, not limited. I
shall take the right to vote as a case study that demonstrates how the majority of
members of a transitional society could be in a vulnerable position and therefore
would affirm a general right to disobey.
One goal of the right of political participation is to provide a means for
transforming an individual will into a public will (or consensus). One way to
further this goal is to protect the right to vote, granting all members of society
rights to an equal vote and to express their opinions. A right to an equal vote is a
minimum condition for the protection of the right of political participation. A
right to vote protects the ability of members of society to make their own
decisions regarding political participation, including the decision whether or not
to vote and for whom they will vote if they chose to do so. The right to vote
should be considered primary and ought to be extended as early as possible in
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the process of political transition from an authoritarian regime to a just and
democratic system.
However, the existence of legal obstacles can operate to restrict the
exercise of the right to vote. Recall that “legal obstacle” is the phrase I use to
refer to the situation in which the transitional period includes a variety of legal
rules that are designed to raise barriers to members' effective political
participation. There are several ways to create legal obstacles that constrain
members’ right to vote. (See Section 2.3 in Chapter 5.) When members of a
transitional society find that their right to vote would be hindered and expect
that such obstacles won’t disappear soon, the right to vote is malfunctioning.
This legal obstacle prevents the actual will of individual members of society from
contributing to a truly democratic process of collective decision-making.
It may be possible to remove legal obstacles by recourse to legal remedies.
Those who oppose legal obstacles may be able to generate legal arguments that
will lead the courts to provide effective relief. But generating and deploying legal
arguments may not be easy in a transitional society. In some cases, simply
making legal arguments requires some degree of self-sacrifice; in extreme cases,
the advocates may put their lives or their freedom at risk. For example, lawyers
in China are at risk of being incarcerated by the authorities if their legal
arguments offend the Chinese Communist Party. In some less extreme cases, to
simply raise legal arguments may create a risk of harassment or financial
sacrifice.
Members of vulnerable groups may not have effective access to legal
redress. The ability to go to court may depend on economic status, social
position, or political affiliation. For this reason, members of the numerical
majority may not be able to circumvent legal obstacles that block access to
effective political participation.
Thus, it may be the case that conditions in a transitional society are such
that the numerical majority is functionally in the position occupied by the
minority in a fully democratic society. Like the minority in a fully democratic
society, the majority in a transitional society may be unable to translate their
convictions into law through normal democratic processes. For this reason,
members of a transitional society would adopt a general right to disobey. Under
these conditions, the right of political participation provides the appropriate
justification for a right of disobedience.
In this Chapter I have explained how my analysis of three conceptions of
disobedience can be implemented in a transitional society and on what grounds
members of a transitional society would adopt a rights-based approach to
disobedience to protect disobedients from interference by the political regime.
In addition, this Chapter made the case that resistant disobedience is
normatively desirable and explained why giving disobedients a right to disobey
is of particular importance. Finally, the Chapter demonstrated that this right to
disobey is best grounded on the right of political participation. The next chapter,
the conclusion, returns to the discussion of the Sunflower Movement first found
in Chapter One. In Chapter Six, I shall describe the nature of the Sunflower
Movement, the force and effects it created, and why it was a case of nonviolent,
resistant disobedience.
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CHAPTER SIX
The Sunflower Movement in Taiwan
Analyzed and Concluding Thoughts
This aim of this Dissertation has been to develop a theory of civil
disobedience and then to apply that theory in the context of a transitional society.
Thus, the Dissertation has developed systematic answers to a series of questions:
•
•
•
•

What is the nature of civil disobedience?
Under what circumstances is civil disobedience justified?
Is there a right to engage in civil disobedience? And if so, how can
that right be justified?
What is the nature of a transitional society? What conception of
civil disobedience is appropriate for such a society?

This chapter reviews and synthesizes the answers to these questions and
then reflects on the implications of the theory for events in Taiwan. The
Sunflower Movement and associated events illustrate the role of civil
disobedience in a transitional society. Reflection on the political regime’s
response to the Sunflower Movement provides a concrete context that
illuminates the case for the right to civil disobedience: the case for such a right is
the central normative claim of this Dissertation.
The first part of the Dissertation was theoretical and conceptual. The
conceptual investigation began in Chapter Two, which reviewed John Rawls’s
theory of civil disobedience and explicated his mature position on the nature of
civil disobedience and its justification. Chapter Three then developed three
conceptions of disobedience using speech act theory as it was developed by John
Austin. These three conceptions are expressive, communicative, and resistant
disobedience—each conception includes a distinctive account of the aim of
disobedience and thereby answers questions about the circumstances in which
disobedience is warranted and what limits on disobedient actions are
appropriate. Chapter Three investigated the relationship assumed between
disobedients and other members of society in each conception, the force and
intended effects generated by disobedience, the role of the principle of
nonviolence, and the justificatory threshold for initiating disobedience. The
results of this investigation led to a further question, “To what extent should
disobedience be protected from interference by the political authorities,
including police and criminal prosecution?” Chapter Four answered this question
by distinguishing two approaches to disobedience: a justification-based and a
rights-based approach. The chapter explicated the meaning and difference
between these two approaches and demonstrated that a justification-based
approach provides disobedients inadequate protection, because the justification
of disobedience itself becomes the center of dispute. Finally, Chapter Five
applied the theoretical argument framework developed in Chapters Two, Three,
and Four to transitional societies. This chapter argued that members of a
transitional society should have a right to resistant disobedience when their
actions target structural injustice.
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This sixth and final Chapter concludes the discussion by applying the
theoretical framework to the case of the Sunflower Movement, which was
introduced in Chapter One. The first question is, “Which conception of
disobedience (expressive, communicative, or resistant) was implicit in the
Sunflower Movement?”
Without question the Sunflower Movement was a case of large-scale
disobedience. Although in the very beginning of this movement, there were only
a few participants, more and more individuals voluntarily joined this movement
as it became prominent on social media. The movement lasted for over 23 days
and by 30 March 2014, there were over 500,000 people gathered outside the
Office of President calling on President Ma to revoke CSATS. The targets of the
Sunflower Movement were the Legislative Yuan and the President. Participants
and occupants not only expressed their concern about CSATS; the disobedients
insisted that the political authority must comply with their demands. The
Sunflower Movement targeted the political regime and those who have the
political power to take action and repeal CSATS. Thus, the Sunflower Movement
was clearly a case of resistant disobedience. Members of the movement were not
merely expressing their beliefs and feelings. Their goal was not merely to engage
in a rational dialogue with the public. This was a mass movement that
threatened the political regime and demanded compliance.
The Sunflower Movement was connected with the phenomenon of
globalization. Participants were worried that the end result of CSATS would be
an open market that would damage Taiwan’s domestic market. People also
worried about the impact of Chinese influence on Taiwan’s process of
democratization and in particular on the possibility of interference by Chinese
business associations. Protesters did not believe that free trade with China
would improve Taiwan’s economic performance; rather, they feared that it could
cause irreversible damage to all sectors of society, discourage political
participation, and disrupt economic stability. Participants also worried that the
monopoly of political and economic capital by the politically powerful in Taiwan
had created structural injustice and damaged Taiwan’s democracy. For
participants of the Sunflower Movement, occupying the Legislative Yuan was the
means to pressure the Ma government to stop negotiating with China
government.
Protesters targeted two audiences in the course of their disobedience.
The first audience included the President and Speaker of the Legislative Yuan.
And the second audience was the constitutional-political regime that held
political power to determine the economic and political arrangements between
Taiwan and China. With respect to the first target audience, the protesters aimed
at pressuring the President and the Speaker of the Legislative Yuan to stop the
negotiation process with the authorities of the PRC. The protesters demanded
that the Ma government suspend the free trade provisions of CSATS until they
were substantively reviewed by the Legislative Yuan. This goal was agreed upon
at the outset of the Sunflower Movement.
However, protesters did not at first realize that the Constitution of the
ROC (Republic of China) conferred substantial unilateral authority on the
Executive, with the consequence that the separation of powers could not
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function effectively in terms of checks and balances. One reason that the
unilateral authority was granted to the executive is that the ideology of Chinese
reunification supports giving the executive extensive power regarding CrossStrait issues. As the young generation of Taiwanese people began to question the
commitment to reunification, more and more voices called for constitutional
change to reflect the emerging support for Taiwanese autonomy. The movement
began to experience fractures when more radical participants became
dissatisfied with certain political compromises between the leaders of the
Sunflower Movement and the political authorities. The radicals challenged the
legitimacy of the political regime, but the leaders of the Sunflower Movement
took advantage of the regime’s legitimacy to further their own goals.
The illocutionary force generated by the Sunflower Movement was
imperative force; the disobedients demanded that the Ma government revoke
CSATS, conduct research on the domestic impact analysis, and pass laws that
could provide social welfare to persons harmed by CSATS. Protesters also
engaged in public discourse explaining why the agreement was harmful to
Taiwan. Although these efforts might not have been effective in persuading the
public, the primary aim was to coerce the Ma government into accepting the
movement’s policy demands. The Sunflower Movement was not a mere symbolic
protest but instead was a weapon to force compliance by the government of
Taiwan. While the leaders of the Sunflower Movement did not engage in violent
action, they did intentionally create a coercive effect via mass protests.
There have been two disputes in Taiwan with respect to the coercive
effects of the Sunflower Movement. The first dispute concerns the question of
whether the movement was violent: this dispute arose because some
participants broke windows and obstructed justice by assaulting and humiliating
law enforcement officers. The second issue is whether this movement was
justified.
With respect to the first dispute, one position is that a movement is
violent if a significant number of participants use violent actions—such as
breaking windows. This position leads to the conclusion that the Sunflower
Movement was. But this conclusion is too simple to provide useful analysis.
From the fact that violence is employed as a means, it does not follow that the
movement was violent; nor does it follow that the limited violence that was
employed was not justified.
What we should ask is whether a conception of disobedience permits
violent actions and, if it does, what the scope of permissible actions would be. My
analysis of resistant disobedience shows that limited violent actions like
property damage, injury to intangible interests, and humiliation are permissible.
It is reasonable to use these methods in the course of disobedience, given the
underlying aim of resistant disobedience which is the defense of democracy
given conditions of structural injustice. Therefore, we cannot say that once
violent actions are used that disobedience is therefore without justification.
Instead of this over-simplified reasoning, the factors that should be considered
to determine the legitimacy of disobedience ought to include the purpose, the
scope, and the context of the violent actions. The violent actions in the Sunflower
Movement were mostly property damage and humiliation; these tactics were
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employed in order to occupy the Legislative Yuan with the ultimate aim of
restoring a democractic process. In context, the limited acts of restrained
violence were understood as essential means to accomplish the ends of resistant
disobedience. It is reasonable to say that these violent actions were rational and
reasonable; the Sunflower Movement considered as a whole should not be
characterized as engaged in systematically violent disobedience.
The second dispute was over the question whether the Sunflower
Movement was justified. To answer this question we need to determine whether
the conditions for initiating the defense of democracy were satisfied in the
Sunflower Movement. As argued in Chapter Three, there are several conditions.
In the case of the Sunflower Movement, opponents of the movement argued that
Taiwan’s democracy was still in good condition and there was no need to initiate
disobedience because alternative means (normal political appeal) was still
available. Supporters of the Sunflower Movement argued that the Legislative
Yuan had become the rubber stamp for the President and there was no legal
standing for protesters to challenge the constitutionality of CSATS through the
judicial process. Thus, proponents of the Sunflower Movement argue that the
institutional mechanisms for lawful challenge had been exhausted. Moreover,
the next election was still more than one year away. Finally, given the dominant
role of the KMP Party, there was no legislative mechanism to effectively
challenge the President. A significant malfunction of democratic institutions and
the lack of adequate checks and balances satisfied the preconditions for initiating
resistant disobedience.
The disagreement about the justification of the Sunflower Movement
raises an important point. Conceptual analysis of disobedience can provide a
clear and structured understanding of the nature of disobedience, but normative
theories of disobedience in particular and democratic institutions in general are
required to evaluate whether a particular case of disobedience is justified.
Continued disagreement about the Sunflower Movement demonstrates that
there are two competing conceptions of democracy in Taiwan. Those who
support and opposite the Sunflower Movement appeal to the concept of
democracy, but they have completely different ideas about what democracy
requires.
Yi-Ting Wang (王奕婷) used data collected by the Asian Barometer
Survey of Democracy, Governance and Development to investigate the notions of
democracy that respondents held. She found that respondents who are pro KMT
party have a different conception of democracy from those who are opposed to
the KMT party. Almost forty percent of respondents who support the the KMT
party consider governance and law and order to be the core element in a
democracy, while less than twenty percent of them emphasize the values of the
freedom of expression and fair political competitions. Her research also shows
that the younger generation (ranging from age 20 to 29) places a significantly
higher value on the freedom to protest than do other generations.120
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Continued disagreement about the question of whether the Sunflower
Movement was justified illustrates the importance of providing adequate legal
protection for disobedients under conditions where the justifiability of
disobedience can become a focal point of dispute. Treating the Sunflower
Movement as an instance of justified resistant disobedience does not imply that
Taiwan’s legal system must tolerate lawbreaking in general or that ordinary
lawbreakers should not be subject to legal sanctions. The Sunflower Movement
involved actions of criminal wrong-doing such as obstruction of justice, property
damage, and trespass. Taiwanese law enforcement officials had prima facie
reasons to intervene in ways that would disrupt the movement and result in
prosecution of disobedients. To determine whether these prima facie reasons
were overcome in the case of the Sunflower Movement, we need to consider the
implications of a justification-based and a rights-based approach to disobedience.
This Dissertation argues for a rights-based approach; such an approach imposes
the burden of proof upon the side of political authorities. This means that
prosecutors and the courts should consider the positive effect brought about by
the Sunflower Movement and the reason that protesters
engaged in
disobedience. Legal authorities should take the principle of proportionality into
account when deciding the appropriate response to disobedience; thus, decisions
regarding the offense to be charged and the severity of sentence to be imposed
should consider the proportionality of the disobedient acts to the injustice
targeted by the disobedients. Legal authorities have not yet taken a rights-based
approach in the case of Sunflower Movement; decisions were made on 31 March
2017. The court ruled in favor of the defendants by explicitly accepting civil
disobedience as a justification. The court adopted a justification-based approach
in a very limited way. It does not generally recognize that disobedients with
justified reasons can be immunized from the political authority’s intervention
but only allows a very thin possibility of using justified disobedience as
justification. Nonetheless, this decision is the first decision that explicitly adopts
civil disobedience as a legal defense in Taiwan.
In political discourse in Taiwan, the question of whether there is a right to
disobedience has not been the focus of substantial discussion and debate. To the
extent that a right to disobey is mentioned, the use of this idea is frequently
vague and underdeveloped. Sometimes the notion of a right to disobedience is
used to convey a claim about the legitimacy of disobedience. On other occasions,
a right to obey is in connection with the possibility that disobedience leads to
social disorder. But this discussion is based on an inadequate understanding of
the right to disobey. As this Dissertation has demonstrated, a right to disobey is
a second-order reason that protects performance of disobedience from
interference by others—such protection constitutes an assignment of
jurisdiction over the decision whether or not to disobey to the individual
disobedient and removes jurisdiction from others, including law enforcement
officials. My discussion provides a clear articulation about the meaning of a right
to disobey and its effects upon the exercise of political authorities. Although the
people of Taiwan have not generally accepted a right to disobey, the ideas

by the Asian Barometer can be found on its website (http://www.asianbarometer.org/data); Last visit:
2017/02/03.
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advanced in this Dissertation can serve as the basis for further normative
discussions about whether such a right should be accepted in Taiwanese society.
The final point to be considered in this concluding chapter is the value of
disobedience. While the ideas explored in the Dissertation are intellectual and
abstract, the case for a right to disobedience matters and should not be
dismissed as merely academic. Disobedience matters because it has the potential
to change the world in ways that are not full predictable. The content of the
concept of disobedience can only be realized through praxis. Plato’s Crito shows
this point clearly: the question presented to Socrates in the Crito was a practical
question, whether he should flee Athens to evade capital punishment. The ideas
presented by Socrates in the Crito reflected his determined conscientiousness
and provided the moral reasons for his decision to remain in Athens. The case of
Socrates is similar to a case of disobedience because sincere disobedients
demonstrate their conscientious judgment by providing reasons for their acts of
disobedience and by accepting moral responsibility for those actions. Their
sincerity and conscientiousness are something that can only be demonstrated
through praxis. Disobedience is not an abstract theoretical idea, but is instead an
idea the potential of which to change the world can only be realized through
actions. Civil disobedience matters in the world. Resistant disobedience is of
particular importance because it is the form of disobedience that is distinctive in
that it provides the means for the defense of democracy when political
institutions fail. And this is particularly important in transitional societies where
authoritarian regimes and opportunists can thwart the arrival of truly
democratic institutions.
This Dissertation focuses on the conceptual investigation of different
types of disobedience but the Dissertation has been informed from beginning to
end by the reason that civil disobedience matters as praxis. Thus, this
Dissertation is like a telescope that helps us view disobedience from a distance
and enables us to see the general and abstract features that are obscured from
the view of participants in the messy and complicated experience of real-life
protests, marches, and demonstrations. But it is important to remember that the
long range view alone is insufficient because the praxis of disobedience is not
something abstract but rather concrete and particular. Connecting theory and
practice will require further investigation. Case studies of civil disobedience in
conjunction with further development of the theoretical account can provide
individuals with a richer understanding of the choices they face when structural
injustice creates the conditions that justify resistant disobedience.
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