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ABSTRACT 

One important issue about civil disobedience is the question of how a 
legal system should determine disobedients’ legal liabilities in terms of 
criminal prosecution and, relatedly, what basic principles it should adopt. 
In this paper I locate these questions in a specific societal context, a 
transitional society where its basic political structure has undergone a 
significant change, from a non-liberal regime to a liberal one. This 
specific societal context paves the way for establishing a right-based and 
resistance-oriented conception of civil disobedience, which ends up a 
sphere of action that in principle should not be intervened by formal legal 
intervention. I argue that this right-based conception imposes the burden 
of argumentation on the criminal prosecution of disobedients and the 
exercise of political authority to censure disobedience should fulfill this 
burden of argumentation. A court should also decide a case of civil 
disobedience based on the principle of democratic defense. In other words, 
a judge has the duty to consider the political morality advocated by 
disobedients and to judge whether legitimacy of disobedience outweighs 
the obligation to obey the law in such a society. A legal system in a 
transitional society should not pursue disobedients’ legal liabilities merely 
based on criminal charges. Rather than that it should try the best to 
reconcile the potential conflict of two normative requirements, the duty of 
disobedience and the obligation to obey the law, by bringing the 
legitimate issues up to a legal discourse. 

 

                                                
1 SJD Candidate, Georgetown University Law Center, Washington, D.C., U.S.A.; LL.M., 

University of Illinois College of Law, Urbana-Champaign, IL, U.S.A. (2011); LL.M., National Taiwan 
University College of Law, Taipei, Taiwan (2007); LL.B., Shin-Hsin University College of Law, 
Taipei, Taiwan (2003). E-mail: marx.knight@gmail.com. 



IVR XXVII World Congress of the International Association for the Philosophy of Law and Social 
Philosophy, Washington, DC 
27 July-1 August, 2015 
This is a draft. Please do not quote without permission.       

 2 

 

Content 

1.	   A	  BASIC	  QUESTION	  THAT	  SHOULD	  BE	  DISCUSSED	  .................................................	  2	  

2.	   BASIC	  CONTEXTUAL	  SETTINGS:	  A	  PRELIMINARY	  EXPLANATION	  OF	  A	  
TRANSITIONAL	  SOCIETY	  .................................................................................................	  3	  

3.	   THE	  DIFFERENCE	  THESIS:	  ..............................................................................................	  5	  

4.	   ARGUMENTS	  FOR	  A	  RIGHT-‐BASED	  APPROACH	  OF	  CIVIL	  DISOBEDIENCE	  ......	  8	  

5.	   THE	  ROLE	  OF	  A	  JUDGE	  AND	  THE	  DUTY	  OF	  DEMOCRATIC	  DEFENSE	  IN	  A	  
TRANSITIONAL	  SOCIETY	  ..............................................................................................	  12	  

6.	   CRITICS	  AND	  REPLIES	  ...................................................................................................	  14	  

 

1. A Basic Question that Should Be Discussed 

One important question in terms of civil disobedience is not definitional but 
practical: How should a court determine disobedients’ legal liability when members 
are in a transitional society? Theories of civil disobedience usually discuss about the 
definition of civil disobedience but rarely consider its impact on determining 
disobedinets’ legal liabilities. For example, John Rawls mentions judges should 
mitigate the sentence when disobedience is justified under the three justifying 
conditions he articulates. (Rawls, 1971: 387) But this claim is vague because it is 
unclear whether a judge is obligatory to mitigate or has a reason to mitigate.2 In 
addition to this, the societal context is assumed a nearly just society in Rawls’s theory. 
It is a question of whether this assumption has influence on a court’s attitude toward 
to civil disobedience. 

In this paper I would argue for a right-based conception of civil disobedience 
referring to a normative position that social members in a transitional society have a 
right to disobey and this right protects them from being legitimately intervened and 
severely punished by a legal system. The basic reason for this right-based approach is 
based on a hypothesis that social members would agree to adopt this right-based 
approach when they have anticipated that their political participation might be 
hindered by a transitional regime in a variety of ways and they would shape their 
political participation into a right to protest when they realize that normal democratic 
participation will not channel their political will completely to the Representatives. 
The protection of this right to protest will be extended to the judicial procedure when 
a legal system has not been gone through the transitional process. 

                                                
2 For John Rawls, it seems a reason for a judge to mitigate the legal liability of 

disobedients. 
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The societal context where I land my theory on is a transitional society. In the 
second part of this paper I shall illustrate the features of a transitional society as the 
background conditions where social members live and consider which conceptions of 
civil disobedience they would adopt. And then the third part will briefly explain two 
salient features of civil disobedience which have not been paid enough attention. Two 
arguments in the third part: actions of disobedience are distinctive from criminal 
conducts and disobedience reveals a conflict of political morality. The fourth part 
explains two approaches of civil disobedience, the justification-based and the right-
based approaches, and argue for the right-based approach in a transitional society. In 
the fifth part of this paper I argue that this right-based approach of disobedience based 
on the right of political participation open a space of action that generally cannot be 
intervened by a legal institution unless political authority can fulfill the burden of 
argumentation. And this right also requires a court to bring the conflict of morality on 
the table and demand a court to make a decision based on her duty of defending 
democracy. The sixth part replies some possible critics of this right-based approach of 
civil disobedience. 

2. Basic Contextual Settings: A Preliminary Explanation 
of A Transitional Society 

Before I start the argument for a right-based approach of civil disobedience, I 
would like to explain where I land my argument on. The societal context of my 
argument is a transitional society. The idea of transitional society is an under-
theorized concept but has been used very often when a society faces a radical change 
in terms of its legal, political, or economic structure. More than that, this idea is used 
interchangeably with the idea of transitional justice. However, these are two different 
concepts. The main focal point of a transitional society is how transitional process 
emerges and under what conditions it can sustain continuously in a given social 
structure. In contrast to transitional justice aiming to compensate those who are 
suffered from past unjust treatments and to determine legal liability for past injustice, 
a theory of transitional society include more topics and topics. How a transitional 
regime compensates for its past injustice through legal means is one important task 
but not all because a political and legal system is only a part of social structure. 
Relevant to the question in this paper the main problem is to illustrate what 
conceptions of civil disobedience social members would adopt and what role judiciary 
should play when facing this kind of cases in a transitional society. Since a 
transitional society is the societal context I land my theory on, I assume that the 
societal context has certain impact on members’ choice of which conception of civil 
disobedience should be adopted. In other words, the features of a transitional society 
will influence their choice. Therefore I shall illustrate the features of a transitional 
society. 
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The first feature of a transitional society is a non-ideal society meaning that 
realization of normative ideas in ideal society will be difficult by several causes. For 
example, social members might hold different or mutual conflicted conceptions of 
justice, their judgment of a current might be influenced by their knowledge of past 
injustice, and they might evaluate what had been done by past regimes, mostly 
authoritarian regimes, differently. In a nutshell, judgment of past activities and merit 
of a current transitional regime is diversifying due to activities done by the pre-
transitoinal regime, historical injustices made previously and conceptions cultivated 
from an authoritarian culture. The burden of injustice is the name for me to call these 
circumstances. 

Secondly, from Huntington’s study of the third wave of democratization, the 
most important feature for a pre-political transition was to suppress competition and 
of participation. (Huntington, 1993: Ch.3) Prohibiting or weakening political 
participation is very common in a pre-transitional society. From the perspective of 
law, these prohibitions of competition and cancellation of participation are usually 
claimed under the name of law. Therefore I will call the second feature of a 
transitional society the legal obstacle of democratic participation referring to the fact 
that a variety of legal norms prohibits people’s exercise of democratic participation. 
The legal obstacle of democratic participation can be found in a case when a pre-
transitional regime hinders opportunity of participation by passing valid laws. This 
obstacle persists in the period of transition because many laws hindering democratic 
participation could be revoked or modified efficiently at the beginning of transition 
and time is an important factor for social members to identify laws hindering 
democratic participation. 

The third feature of a transitional society is cases caused by structural injustice. 
What is structural injustice? Structural injustice means that unjust cases emerge from 
the operation of a legal/political structure or from the fact that a legal-political 
structure itself does not fit into a conception of justice completely. Taiwan has one 
example illustrating the idea of structural injustice. In 1944, the government of 
Kuomingtang legislated a time-limited code, the Special Penal Code, to secure social 
order during the wartime by imposing severe punishment like the absolute death 
penalty. This code’s validity only lasted one year. And if its validity needed extension, 
the Executive Branch shall extend its validity by issuing administrative order. During 
the wartime the Executive Branch did not extend the validity of the Special Code 
within its valid period but the first order of extension was issued after this code had 
been invalid automatically.3 Therefore, there is a problem of the chain of validity: a 
law that has been invalid cannot claim its validity back merely based on an 
administrative order. Ironically, the Legislature did not delete the provision if one-
year validity in this code until 1957. This code became a normal code without time-

                                                
3 Unde the R.O.C. Constitution, the Executive branch does not have the 

capability of making laws merely by issuing administrative orders. 
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limited provision only after 1957. But many people had been executed due to the 
provision of absolute death penalty during 1945 to 1957. In other words, those people 
were convicted and executed by a law that was supposed to be not law. What caused 
those cases of injustice was that the judiciary power did not find the code invalid and 
continuously complied judgments with the precedent.4 This is a paradigm of structural 
injustice. It is very difficult to find a single law or policy seriously unjust but very 
unjust cases emerged from the operation of the whole legal system. 

The fourth feature of a transitional society is the low degree of mutual trust 
among social members, which does not only has impacts on interactions between and 
among members but also on the reliability in the operation of political powers in 
conjunction with opportunists.5 What do I mean by opportunists refers to those who 
are indifferent to the goal of transition and normative ideas but only focus on getting 
opportunities to maximize their benefits. Study of what cause the circumstances of 
low degree of mutual trust among members is worth and important but this is not the 
main focus of a theory of transitional society. A theory of transitional society needs to 
deal with under what conditions this low degree of mutual trust might become a 
fundamental problem to get over a successful transition and what impact this problem 
has on choosing the principle of transition. When the low degree of mutual trust is a 
given condition in a transitional society, one normative goal for a transitional regime 
is to compensate this condition in a variety of means based on particular situations. 
For example, the South Africa adopted the Truth and Reconciliation Commission as 
the means to promote the degree of social trust. Additionally, the low degree of social 
trust also makes choice of principles of transition much difficult because there is an 
agency problem. Social members tend to empower a transitional regime less power 
when anticipating the problems of opportunists and of the agency. One related 
question in the low degree of mutual trust is the legitimacy of a transitional regime. 
The degree of mutual trust is a function of the degree of legitimacy of a transitional 
regime, which is a function of stability of a transitional regime. 

3. The Difference Thesis 

In this part I shall explain the difference thesis. This difference thesis (DT) 
argues that civil disobedience is conceptually different from criminal conduct from 
two perspectives. The first perspective focuses on the difference of contextual 
conditions between criminal conduct and civil disobedience. The second perspective 

                                                
4 It is unclear whether this problem of validity has been found at the time of 

1945, but judges might adopt the “plain law approach” to hold avoid their substantial 
moral conviction involved in the interpretation of statutes. See David Dyzenhaus, 
Hard Cases in Wicked Legal Systems: South African Law in the Perspective of Legal 
Philosophy (Oxford: Clarendon Press, 1991), p. 57.  

5 John Gray says, “Democracy demands trust.” He takes this as truism to 
explain the connection between the rise of democracy and the break-up of 
multinational states. See, John Gray, Two Faces of Liberalism, 126.   
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pays attention to phenomena of conflict of political morality within civil disobedience 
absent from a case of criminal conduct. The first perspective agues for that although 
appearances of civil disobedience and criminal might be the same, the contextual 
conditions make disobedience distinctive due to the publicity of action and 
disobedinet’s subjective intention. The second perspective argues that the conflict of 
morality is a salient feature in civil disobedience. 

First, no matter how theorists may differ from defining civil disobedience, one 
implicit consensus is that disobedience are different from criminal acts. For example, 
John Rawls defines civil disobedience as a political, public, and conscientious act 
contrary to law whose aim at changing laws and invoking other members’ sense of 
justice. Criminal conduct rarely can be counted a case of civil disobedience in this 
definition. Hannah Arendt also explicitly differentiates civil disobedience from 
criminal actions. In addition to this, she also thinks the collectivity of civil 
disobedience is a significant feature nowadays causing difficulties for a legal system 
to deal with. (Arendt, 1972: 73-75)  

I think what makes actions of disobedience different from criminal conducts is 
not actions’ appearance but the context of action and disobedients’ communicative 
intentions. One important contextual circumstance is the "publicity of actions." This 
makes civil disobedience channel some messages viable. Criminal conducts usually 
lacks this contextual circumstance. The other feature is communicative intentions of 
disobedients in a way that makes the meaning of disobedience more abundant than 
criminal conducts. More exactly speaking, action of disobedience is a vehicle for 
transporting messages. 

These two features constitute a challenge for a legal system to pursuit 
disobedients’ legal liabilities. The contextual conditions in applying criminal law and 
prosecuting presupposes an secret conduct causing social harm in a case that 
defendant has no particular intention to communicate with the public in terms of his 
sense of justice. When determining civil disobedients’, applications of criminal 
jurisprudence faces a difficulty for the fact that contextual circumstances in 
disobedience is different from circumstances assumed in criminal making criminal 
law applicable. Therefore, even appearance of actions are similar like the actions of 
vandalism, it is not undoubtedly to treat disobedience as the same as criminal 
conducts. 

Secondly, there, at least, are two levels of conflict in terms of political 
morality. The first level of conflict exists between reasons to obey and to disobey. 
This level unavoidably happens when disobedients, from the first person perspective, 
consider what ought to do to appeal their sense of justice and to invoke others sense 
of justice. Disobedients need to consider reasons to obey and to disobey, and have to 
decide what reason will outweigh the other countervailing reasons. Gandhi’s speech 
in 1922 is a nice example to illustrate this conflict. He says, “The first shock cam in 
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the shape of the Rowlatt Act- a law designed to rob the people of all real freedom. I 
felt called upon to lead an intensive agitation against it.”6 Gandhi’s disobedience was 
duty-driven but he needed to decide if he ought to disobey in the first place when he 
encountered with the Rowlatt Act. The structure of the first level conflict is important 
and worth to study. Study on the first level can provide a better understanding of how 
legal consciousness works in terms of civil disobedience. And normative theories of 
civil disobedience should focus on this level of conflict and illustrate under what 
conditions that the obligation to obey the law or reasons to obey can be outweighed. 
However, this is not the current point in this paper. What I want to focus on is the 
second level. 

What is less studied is the second level of conflict in the context of 
criminalizing actions of disobedience. Mark Greenberg’s theory of the Moral Impact 
of Law illustrates the conflict in this level. Although his theory does not aim at 
discussing civil disobedience, the analytical tools and ideas he build can demonstrate 
why criminalizing civil disobedience would generate this second level of conflict.  
One argument in Greenberg’s theory is that “the law is the moral impact of the 
relevant actions of legal institutions.” (Greenberg, 2013:??) Legal actions adopted by 
legal institutions change the content of moral obligation indirectly by changing facts 
and circumstances of moral considerations. Criminalizing civil disobedience is also a 
legal action having impacts on people’s moral profiles because criminalizing can 
generate a new moral obligation to obey the law or reinforce a given obligation to 
obey the law under disobedients’ circumstance. Prosecution is a salient way to claim 
such disobedience to be morally impermissible and its legitimacy shall be denied in 
the current legal system. Therefore, the second level of conflict generates from the 
fact that reasons to disobey would be normatively denied by actions of prosecuting 
disobedients. Of course, this kind of conflict is not eventually determined because a 
court’s decision on that matter is the final word in terms of legitimate problem of 
disobedience. However, what undeniably is the function of prosecution and how 
prosecuting influences people’s moral profile. 

This second level of conflict can be observed in cases of disobedience. For 
example, this conflict can be shown implicitly in Gandhi’s statement in 1922 when he 
claimed what the judge ought to sentence.  He says, “The only course open to you, the 
Judge, is as I am going to say in my statement, either to resign your post, or inflict on 
me the severest penalty if you believe that the system and law you are assisting to 
administer are good for the people. I do not expect that kind of conversion." In this 
case, Gandhi’s claim shows that there is a conflict between justified disobedience and 
a legal system’s treatment although he puts this conflict in terms of the judge’s 
conscience. 

                                                
6 See, Statement in The Great Trial of 1922 (http://www.gandhi-

manibhavan.org/gandhicomesalive/speech3.htm), the latest visited: 2015/06/10. 
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Figure 1: THE DIFFERENCE THESIS 

The Difference Thesis:  
Civil disobedience is conceptually different from criminal conduct. 

Contextual 
Conditions 

Reason 1: Publicity v. Secrecy; individual v. collectivity 
Reason 2: communicative intention v. non-communicative intention 

Conflict of 
Morality 

Level 1: reason to obey v. reason to disobey 
Level 2: reason to disobey v. the moral impact of law generated by 

actions of prosecution 

What the difference thesis can have impact on our understanding of civil 
disobedience is the question of what attitudes of political authority should take 
towards disobedience. This is not an easy question and there is straight answer for it. 
However, in the transitional context the difference thesis can support that public 
authority shall take a lenient attitude towards civil disobedience because disobedience 
is not a crime. Or more exactly disobedience is not a paradigm case of a crime that 
presumed in criminal law. But the Difference Thesis does not provide a sufficient 
reason for a legal system not to punish disobedinets. This thesis at most provides a 
reason for public authority to differentiate civil disobedience from criminal conduct 
and a reason for pursuing disobedients’ liability in a lenient degree. What really 
makes political authority obligatory to consider whether or not can legitimately 
pursue disobedients’ criminal liability is based on the question of whether civil 
disobedience is protected by a right. This is the topic in the next part.  

4. Arguments for A Right-Based Approach of Civil 
Disobedience 

In terms of the question of whether social members have a right to disobey 
laws, theories of civil disobedience can be classified into two approaches. The first 
approach is called the justification-based approach denying members’ right to 
disobey but admitting that members are entitled to disobey when normative grounds 
of disobedience are met. This approach argues that moral permissibility of 
disobedience depends on the fact that certain threshold conditions are met. If certain 
conditions are absent, there is not ground to disobey. The second approach is the 
right-based approach recognizing the fact that social members have a right to disobey 
and this right protects them from being intervened by others. It is important to 
understand that the difference between the justification-based and right-based 
approach is not dependent on the normative grounds of justifying disobedience but on 
the dispute of whether disobedience should be protected by the shape of a right. 

In terms of the difference between the justification-based and the right-based 
conceptions, Joseph Raz has correctly pointed out the key difference in the article, A 
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Right to Dissent? I. Civil Disobedience. (Raz, 2009: 262-275)7 Raz says, “One needs 
no right to be entitled to do the right thing. But one needs a right to be entitled to do 
that which one should not. It is essential element of rights to action that they entitle 
one to do that which one should not.” (Raz, 2009: 266) The reason to support Raz’s 
argument can be based on the protection of agent’s autonomy. Saying a right to X 
entails a right-holder can perform X without being interfered by others and this right-
holder can make his decision between right and wrong independently. The salient 
feature of this Razian right to disobey is a kind of liberty-right in the Hohfeldian sense. 
The fact that someone has a liberty to disobey entails the fact that he lacks a duty to 
obey. Therefore he is free from being intervened by others. However, I think this right 
to disobey also has the feature of a claim-right. This means that others would be 
obligatory not to hinder a right-holder’s exercise of disobedience when a right-holder 
makes such a claim that he has a right to disobey. 

In this paper, I take the right of political participation as the main source of the 
right to disobey because the right of expression cannot include all types of 
disobedience and the right of moral conviction can not reveal the distinctive feature of 
disobedience in a transitional society. First, although communicative function is an 
important feature of civil disobedience, not all disobedience embraces this function. 
In an actual society, disobedience might choose some types of high intensive forms 
instead of communicable methods and the main purpose of disobedience might 
resistance-oriented, not communication-oriented. The purpose of disobedience can be 
to press high pressure on a government but is not to communicate with the majority. 
Secondly, disobedience in a transitional society has implications of political 
dimensions like the right of vote, equality, and fair distribution of resource and 
political powers etc. If taking the right of moral conviction as the source of 
disobedience, several problems emerge. The first problem is that the relation between 
moral conviction and political belief is ambiguous especially in a value-pluralism 
society. The second problem is that someone can disobey based on his political belief 
that is contradicting with his moral conviction. For example, a person can perform 
disobedience to support the same-sex marriage but treat the homosexuality is morally 
impermissible. Comparing to those two sources of rights, the right of political 
participation is appropriate for disobedience normatively and descriptively. It is 
normatively desirable due to the function of delimiting the scope of disobedience. It 
also describes most significant cases in the world in terms of civil disobedience. 

                                                
7 In contrast to Joseph Raz, John Rawls’s illustration of civil disobedience 

does not explicitly identify the right to disobey. Although sometimes he mentions a 
right to civil disobedience, he also mentions justified disobedience. However, he 
sophisticatedly develops substantial elements to justify performance of civil 
disobedience. 
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Why social members would adopt the right of political participation as the 
source of the right to disobey? The following are reasons for adopting a right-based 
approach of civil disobedience in a transitional society. 

First, one key issue in the very beginning of political transition is the 
protection of the right to vote, a sub-type right of political participation. However, the 
right to vote would not be completely realized even when there is a law explicitly 
protecting this right. In other words, although the right of political participation can be 
guaranteed by law its realization or exercise might be hindered otherwise by an old-
regime or opportunists. 

Secondly, when social members understand that their political participation is 
obstacle due to opportunists, they also realize that their expression of will cannot be 
channeled legitimately into the democratic procedure during the transitional period. 
Therefore, social members won’t accept the following idea: They will lose alternative 
methods of expressing and communicating their will once they participate the 
democratic procedure during the transitional period. More importantly, they may 
foresee that they might be suffered by structural injustice that is difficult to be 
removed. It might be too slow to remove injustice through the procedure of collective 
decision or a legal system might ignore such injustice intentionally. Social members 
also worry that they might be the minority so that social members tend to choose the 
right-based approach of civil disobedience as a basic principle during the transitional 
process. 

Thirdly, even social members adopt the right-based approach of civil 
disobedience as the basic principle of transition, this does not mean that they only 
treat this right to disobey as a kind of liberty or privilege. This right is also a claim-
right that has the function of the burden of argumentation when disobedients face 
prosecution of criminal liability. Why do social members decide this right to disobey 
a claim-right? The answer is that in the transitional context, judicial branch is also a 
part of scheme that should be transformed. An authoritarian regime usually controls 
(or intervenes) the appointment of judges, their impeachment, or removal from offices. 
Treating the right to disobey as a liberty-right cannot provide a sufficient scope for 
social members when they are prosecuted under a law with severe punishments. A 
liberty-right only protects disobedients at the time of performing disobedience but 
does not extend the protection to the whole prosecuting procedure. The claim-right of 
disobedience requires prosecuting civil disobedience only being justified when a 
prosecutor fulfills her burden of argumentation. 

The function of burden of argumentation is like a relief valve controlling how 
urgent disobedients should be prosecuted by requiring political authority to prove the 
following four burdens. 
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1) The Burden of Conceptual Distinction: Whether actions of 
disobedience are equivalent to ordinary criminal conducts? 

2) The Burden of Illustrating Harms Caused by Disobedients: Political 
authority is required to explain which kinds of harm are caused 
specifically by disobedients in order to penalize their actions. 

3) The Burden of Considering Justificatory Reasons for Disobedience: 
Political authority is required to take disobedients’ substantial reasons 
into account and provide countervailing reasons if thinking prosecution 
necessary. 

4) The Burden of Demonstrating the Criteria of Prosecution: If 
disobedients are eventually prosecuted, political authority has to 
demonstrate the criteria of her decision. 

Here I want to explain the difference between the justification-based and the 
right-based approaches of disobedience in a more detail. First, for the right-based 
approach, these four sub-burdens are minimal justificatory conditions to prosecute 
disobedience in a transitional society. But they are not minimal conditions for the 
justification-based approach. This is not to say the justification-based approach 
denying all the four burdens but to say the four burdens non-obligatory. The 
justification-based approach argues that members are entitled to disobey only when 
their appeal is justified by substantial reasons. However, these substantial reasons do 
not preclude the political authority from prosecuting disobedients. These substantial 
reasons constitute reasons not to prosecute when the political authority thinks them 
legitimate from the perspective of law. Therefore the justification-based approach 
provides an opportunity not to prosecute but does not require the authority to 
explicate their reasoning. Secondly, the right-based approach does not cancel 
disobedinet’s fulfillment of justification. In the first place of initiating or performing 
disobedience, disobedients need to reach the minimal requirements to perform 
disobedience. Content of those minimal requirements are belonged to normative 
theory of disobedience that I do not discuss in this paper. Therefore the right-based 
approach does not imply the fact that disobedient can perform disobedience arbitrarily. 

The following is the comparison between the right-based and justification-
based approaches in terms of the burden of argumentations and the requirements of 
justification. 

Figure 2: THE COMPARISON BETWEEN THE RIGHT-BASED AND 
JUSTIFICATION-BASED APPROACHES 

 Justification-Based Right-Based 
Disobedient’s Duty of Having 
Justificatory Reason to Disobey? YES YES 

Whether such reasons should be 
reviewed objectively? YES NO 

Political authority has an obligation to 
fulfill the burden of argumentation? NO YES 

• The Burden of Conceptual NO YES 
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Distinction 
• The Burden of Illustrating 

Harms Caused by 
Disobedients 

NO YES 

• The Burden of Considering 
Justificatory Reasons for 
Civil Disobedience 

YES, BUT IN A 
WEAK SENSE YES 

• The Burden of 
Demonstrating the Criterion 
of Prosecution 

YES, BUT NOT 
COMPLUSORY YES 

 

5. The Role of A Judge and The Duty of Democratic 
Defense in A Transitional Society 

The last part illustrates the burden of argumentation that political authority 
shall fulfill when prosecuting civil disobedience. This part considers the role of a 
judge and the duty of democratic defense. 

It is not uncontroversial but commonly acceptable that “laws are norms that 
judges have a moral obligation to apply”. (Green, 2014: 1)8 It is a big question in 
jurisprudence that whether or not a judge has a moral obligation to apply laws when 
deciding a case. This question does not only beg a prescriptive answer but also 
presupposes an understanding of what law is and its relation with morality. My paper 
does not aim at discussing these important questions but take Green’s study as the 
starting point to think what role of a judge should be in a transitional society. Green 
thinks that a legal system is replete with roles like juror, judges, police, legislator etc. 
And he characterizes four features of those roles, that one of them is that “role-norms 
apply to the occupant of the role at least partly in virtue of the fact that he occupies 
that role.” (Green, 2014: 11)9 Green distinguishes two questions from this feature. 
The question of identification and of justification is different. A role entails the 
obligation of its occupant but does not justify the obligation of its occupant. (Green, 
2014: 11) And one reason to justify the obligation of a role is that “many roles have a 
wider significance in the community.” (Green, 2014: 13) 

                                                
8 Leslie Green, Law and the Role of A Judge (SSRN: 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2495953 ) 
9 The other three features are 1). A role is cluster of norms that apply to its 

occupant, together with virtues and expectations that support those norms. 2). A role 
can have more than one possible occupant, either at the same time or sequentially. 
And 3). Role-norms typically function together as a package: some are binding only 
because others are; some support conformity to the others; some influence the 
interpretation of the others. 
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In terms of the role of a judge, Green use H.LA. Hart’s terms, the 
“characteristic judicial virtue” referring to the fact that a judge exercises his discretion 
when a case cannot be settled by a positive law. According to Green there are three 
reasons justifying obligatory nature of “this virtue”. The first reason is impartiality 
and the second one due consideration. The third one is the “judicial concern to deploy 
some acceptable general principle as a reasoned basis for decision.” (Green, 2014: 
18)10 In the end Green says the judicial role consists of three families of obligations: 

1) Law-applying obligation: Judges have an obligation to apply valid law 
in making rulings, and to do other things necessary to the proper 
discharge of that duty. For example, they have a duty to make correct 
findings of that fact, to know what the law is, to keep their knowledge 
of the law up to date, to rule intelligibly so that those to whom the 
ruling applies know what to do, and so on. 

2) Law-improving obligations: Judges have an obligation to keep the law 
in legally good shape. Not every improvement in law falls to judges, 
but many of those required by the rule of law do. If judges find the law 
unclear, they have a duty to clarify it; if there are conflicts in the law, 
they should try to resolve them. More generally, they should improve 
the law’s capacity to guide the conduct of its subjects. 

3) Law-protecting obligations: Judges have obligations to regulate their 
own processes and the conduct in their courts, and to protect the rule of 
law and the integrity of their jurisdiction from those who would attack 
it by undermining judicial independence, by using the legal process 
oppressively or abusively to subvert the law, or by undermining the 
effectiveness of the court in applying the law. 

Leslie Green’s general arguments provide us thinking the role of a judge and 
her duty in a transitional society. It is important to see that not only a judge has a 
obligation to apply laws but also two others obligation based on the role she occupies: 
law-improving and law-protecting obligations. Green’s theory is general in the sense 
that he does not consider actual obstacle in judicial impartiality and the judicial power 
could be a part of the target in the transitional process. Therefore these three 
obligations of a judge cannot be taken for granted in a transitional society. In a 
transitional society the normative ground to supporting a judge’s obligation cannot be 
solely coming from the fact that the role of a judge. Green rightly points out the 
impartiality, due consideration, and deploying the acceptable and general principles. 
In a transitional society two of general and acceptable principles are the principles of 
democracy and the rule of law. The rule of law becomes more morally and legally 
significant when a society starts its very beginning political and legal transition. Here 
the idea of the rule of law refers to what Brian Tamanaha’s formal version of a thicker 
conception of the rule of law, democracy and legality. Social members not only 
anticipate what a court judges by law but also expect a judgment consistent with the 

                                                
10 The virtues of generality and correctness show that distinctiveness of the 

role of a judge as Green says. 
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moral profile that held by social members. Furthermore social members anticipate 
that a court can perform democratic defense when a positive law or policy violates the 
right of political participation. Therefore it is the two normative grounds, the 
democratic defense and the rule of law, supporting the role of a judge in a transitional 
society. 

What is the impact of the duty of democratic defense when a judge decides a 
case of civil disobedience? This duty usually is implicit in the exercise of judicial 
power because not every case that has to be resolved by a court is democratic 
relevance. But when a case of civil disobedience comes in front of a court for it to 
decide whether disobedients’ conduct are criminally liable, the question of democratic 
defense emerges. Let us recast Greenberg’s theory of the moral impact of law. A 
court’s decision is a legal action that has moral impact indirectly on moral profile in 
terms of what ought to do or ought not to do. A ruling changes indirectly the moral 
profile in a society. What makes civil disobedience distinctive is that a case of civil 
disobedience reveals a conflict of political morality. If a court refuses to address this 
conflict and tries to determine legal liability via conventional criminal jurisprudence, 
the impact of this decision on moral profile is that such disobedience is nothing 
different from criminal conduct. This legal system has no need to use resource other 
than law (including jurisprudence and precedents) to resolve the conflict of political 
morality. Rather than saying that a court resolves this conflict via conventional 
jurisprudence, it more appropriate to say that this court ignores this conflict and treat 
this conflict unqualified to be present on a trail. This could lead to a more intensive 
circumstance when the conflict of political morality is denied. 

The duty of democratic defense requires a court to find out the deep diversity 
of political morality in a case of civil disobedience, to consider how important this 
conflict could be, to think how legitimate disobedients’ claim could be, to investigate 
what democratic conception is held by disobedients, and to deliberate to what extent 
such a conception can be recognized by the current legal system. Neither this is to say 
that a court cannot sentence disobedients to jail nor to say conventional jurisprudence 
malfunctions. This is to say, based on the duty of democratic defense, a court should 
not avoid to address and to deliberate democratic claim provided by disobedients. 

6. Critics and Replies 

So far I have illustrated the right-based approach of civil disobedience, the 
burden of argumentation, and a court’s duty of democratic defense. My arguments are 
not uncontroversial and invite some critics. Critics can be classified into three types. 
The first type focuses on the distinction between the right-based and the justification-
based approaches and the defect of this distinction. The second type criticizes the idea 
of the burden of argumentation is groundless because the right to disobey is not a 
claim-right but a liberty-right. The third type challenges the duty of democratic 
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defense in the way that this duty overlooks the problem of judicial capability in a 
transitional society. I shall reply these critics in order. 

The first type of critics focuses on the distinction between the right-based and 
justification-based approaches. People might criticize that the right-based approach 
cancels the requirement of justification for disobedients because, if there is a right to 
disobey, then this right implies that everyone should be protected by this right or 
everyone can claim the legitimacy of his disobedience based on his status of a right-
holder. The right-based approach leads to one conclusion that no one is required to 
provide justification for his disobedience because of having the right to disobey. The 
right-based approach basically cancels the most important feature in civil 
disobedience, the justification to disobey. Additionally, this right-based approach also 
over-includes those who are unqualified to disobey like people who have significantly 
political influence or own the absolute economic advantage. 

My reply to these critics in the first type is that whether an action is justified is 
one thing and whether an action is protected by a right is another thing. The right-
based approach does not cancel the requirement of justification for disobedients. 
Every case of civil disobedience needs justification and normative reasons for people 
to disobey. These normative reasons are important and put civil disobedience into a 
framework of reasoning. Disobedience only can succeed only by persuading people to 
recognize the goal and claims. Claiming a right to disobey is incapable of doing this 
because the function of a right is not to persuade but to protect a right-holder’s sphere 
of autonomy. Making a claim of right only makes sense when an agent’s autonomy is 
intervened by others. And when an agent makes a claim, he is not justifying his action 
by the first order reason but demanding others to respect by the second order reason. 
He is not saying his action is right but saying his autonomy should be respected. 
Therefore, the right-based approach does not cancel the requirement of justification 
for disobedients. They have to justify their disobedience in the first place but they also 
own the right to disobey in the second place when facing criminal prosecution. 

With regard to the concern of over-inclusion in the right-based approach, it is 
true that the right-based approach admits that in a transitional society everyone has a 
right to disobey. However, once we distinguish the question of whether an action is 
justified and whether such an action is protected by a right, it is easy for us to accept 
this over-inclusion. Because opportunists have right to disobey, this does not mean 
that their disobedience is always justified. This means that when they claim this right, 
political authority should fulfill the burden of argumentation in order to prosecute 
their actions. 

The second type of critics questions the nature of the right to disobey. It 
challenges that the right to disobey is not a claim-right but a liberty-right. This right 
only protects disobedients’ sphere of action, independently making a decision of 
disobedience. This right bears no form of a claim-right. If this right is not a claim-
right, then there is no burden of argumentations because once sphere of action had 
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been established, the right to disobey is guaranteed. And other people have a right to 
criticize, review, evaluate, and censure what has been done by disobedients. 

It is true that the right to disobey does not have to be both a liberty-right and a 
claim-right. In terms of the form of the right to disobey, there are two related themes. 
The first one is the strong connection thesis, meaning that the right to disobey has to 
be both a liberty and a claim-right. The second one is the weak connection thesis, 
meaning that the right to disobey is a liberty-right and needs other reasons to be a 
claim-right. My theory holds the weak version. It is imaginable that even in a 
transitional society the right to disobey is not a claim-right because no need to make a 
claim to protect members’ disobedience when this society steps into a successful 
stage of judicial developments. But it is also true that most cases of transitional 
society, the infringement of disobedience are coming from the judicial branches 
themselves either through inproportionate sentencing or through personal injunction. 
These legal actions do not only punish disobedients action but also potentially 
prohibit others from participating in disobedience. Without the shield of a claim-right 
the sphere of action is insufficiently protected due to the ex ante effect of sanction. 
Therefore whether to grant the right to disobey a claim-right is a decision of allowing 
how wide personal autonomy can be in a transitional society. Partly the answer 
depends on the degree of judicial independence in a given transitional society. There 
is no determined answer for this question. 

The third critic challenges the capability of judicial power in a transitional 
society. This critic argues that the judicial branch is inappropriate to perform the duty 
of democratic defense. The main reason against the capability of judicial power is that 
the basic premise of democracy is the process of deliberating and compromising 
conflict of values and claims. The nature of judicial power is to resolve “controversies” 
between two parties and therefore there is no room for them to compromise. Since 
civil disobedience reveals the conflict of morality, the better way to resolve this 
conflict is through political process and democratic deliberation. To require the 
judicial power to resolve this conflict results in the form of judicial tyranny, meaning 
that judicial power has the final words in determining which value trumps another. In 
a transitional society the value of democracy should be enhanced in the process of 
collective procedure, not decided by a court via the process of legal reasoning. 

It is true that the premise of democracy is the process of deliberation but this 
does not mean that the deliberate procedure is all things in democracy.11 Democracy 
requires trust among social members and is cultivated in the process of political 
participation for each member to exchange ideas and opinions. Democracy requires a 
cooperative view that social members can adopt a scheme to coordinate and cooperate 
theirs social actions. Democracy also requires social members interact reciprocally. 
Indeed those ideas can not be obtained through the judicial process because judicial 

                                                
11 Samuel Issacharoff, Frigle Democracy, Introduction: the burden of 

democracy.SSRN.. 
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process is not neither a place to compromise nor to negotiate. Judicial process is a 
rational discoursive process to find out which party has a right to be protected and 
which party is liable for his wrongdoing. 

But the idea of duty of democratic defense is not an idea of judicial tyranny. A 
court, especially for a highest court, can determine what is the meaning of law and 
how such law should apply in a current case. Like Grennberg’s theory says, a decision 
also has impact on people’s moral profile. But such a decision cannot directly change 
moral profile but directly. In a nutshell, a decision does not determine what ought to 
do or not to do but determine in considering what ought to do which circumstances 
should be taken into account. Therefore the duty of democratic defense won’t lead to 
judicial tranny. 

I have to say the challenge of judicial tranny is always a problem for a 
transitional society especially when appointments of judges, their rotation of offices, 
their reputations, and their cultivating process of judges might be always influenced 
by ruling parties or political actors. Some influences are acceptable but some 
detrimental to development of the rule of law and democracy. It is always a hard 
question to determine to what extent a court should get involved into a significant 
debate. 

However democracy cannot be completely dependent on the negotiation and 
compromise in a transitional society because democratic procedure might destroy the 
value democracy embodies. One famous example is the Weimar Republic and the rise 
of Hilter and the Third Reich. Democracy needs to be defended in a way that no 
majority can gain unchained power. Judicial power has an important function that 
protects minority from being suppressed by the majority and checks whether certain 
procedure meets the minimal requirement of democracy. A court’s duty of democratic 
defense lays a given political negotiation and information open, and this cannot be 
done by other branches. 
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