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ABSTRACT	
Based	 on	 the	 distinction	 between	 the	 context	 of	
persuasion	 and	 that	 of	 anti-intervention,	 I	 construct	 two	
approaches	 to	 disobedience:	 a	 justification-based	 and	 a	
rights-based	 approach.	 These	 two	 approaches	 are	
discussed	in	the	context	of	anti-intervention	in	this	article.		
Joseph	Raz’s	theory	provides	the	foundation	for	these	two	
approaches	here.	After	explicating	his	 theory,	 I	develop	a	
conceptual	 framework	 that	 provides	 a	 better	
understanding	 of	 how	 to	 determine	 disobedients’	 legal	
liabilities.	 I	 also	 investigate	 core	 themes	 entailed	 in	 the	
two	 approaches,	 respond	 to	 critics,	 and	 explicate	 two	
possible	 sources	 of	 a	 right	 to	 disobey:	 the	 right	 of	moral	
conviction	 and	 that	 of	 political	 participation.	 My	 sole	
purpose	 is	 to	 provide	 a	 conceptual	 analysis	 of	 the	
distinction	 between	 a	 justification-based	 and	 a	 rights-
based	approach	to	disobedience	that	can	pave	the	way	for	
further	normative	arguments.	
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Long	Summary	

Sanctions	 for	 violations	 of	 the	 law	 imposed	 by	 political	 authorities	 usually	 are	
supported	by	good	reasons	because	political	authorities	have:	(1)	an	obligation	
to	 enforce	 the	 law;	 (2)	 an	 obligation	 to	 prevent	 social	 and	 individual	 harms	
caused	by	private	 law-breaking;	and	 (3)	a	duty	 to	maintain	 the	efficacy	of	 law.	
These	 obligations	 constitute	 pro	 tanto	 reasons	 for	 political	 authorities	 to	
prosecute	 disobedients	 for	 the	 obvious	 reason	 that	 disobedients	 have	
intentionally	 broken	 a	 law.	 But	 civil	 disobedience	 is	 distinguishable	 from	
harmful	and	self-interested	conduct.	For	this	reason,	one	important	issue	raised	
by	civil	disobedience	is	the	question	as	to	how	a	legal	system	should	determine	
disobedients’	 legal	 liabilities	 in	 the	 context	 of	 potential	 criminal	 prosecution.		
More	fundamentally,	what	basic	principles	should	society	adopt	to	avoid	undue	
limitations	 on	 civil	 disobedience?	These	 questions	 cannot	 be	 answered	merely	
by	 reference	 to	 the	 question	 of	whether	 disobedience	 is	 justified	 and	whether	
such	disobedience	 is	 nonviolent.	 Justification	 and	nonviolence	may	 answer	 the	
question	 as	 to	 whether	 disobedients	 have	 sufficient	 normative	 grounds	 to	
disobey,	but	that	question	is	not	the	same	as	whether	and	to	what	extent	a	legal	
system	should	mitigate	their	legal	liabilities.	 	It	 is	at	 least	possible	that	justified	
civil	disobedience	should	nonetheless	be	prosecuted	and	punished.	

To	 ask	what	 principles	 a	 legal	 system	 should	 adopt	 to	 deal	with	 disobedients’	
legal	 liability	 is	 to	 ask	 whether	 there	 is	 a	 protected	 reason	 for	 disobedience:	
following	 Joseph	Raz,	a	 “protected	reason”	 for	disobedience	would	be	a	 reason	
that	 justifies	disobedience	 combined	with	a	 reason	 to	 exclude	 consideration	of	
other	reasons	that	would	defeat	the	justifying	reason.	

This	 article	 explores	 this	 question	 by	 distinguishing	 two	 approaches	 to	
disobedience.	Theories	of	disobedience	vary	with	 respect	 to	 the	positions	 they	
take	 about	 whether	 there	 are	 protected	 reasons	 for	 disobedience	 and	 with	
respect	 to	what	 those	protected	 reasons	 are.	Based	on	Raz’s	 explication	of	 the	
idea	 of	 a	 protected	 reason,	 there	 could	 be	 two	 views	 of	 how	 disobedience	 is	
supported	by	protected	reasons.	The	first	approach	is	called	a	justification-based	
approach	 and	 the	 second	 a	 rights-based	 approach.	 These	 two	 approaches	 to	
disobedience	share	some	commitments,	and	 their	arguments	are	compatible	 in	
many	 aspects.	 But	 there	 is	 one	 crucial	 difference	 between	 them	 in	 facing	 the	
question	as	 to	how	disobedience	should	be	protected:	A	rights-based	approach	
accepts	that	members	of	society	have	a	right	to	disobey	that	creates	a	correlative	
duty	on	the	part	of	others	not	to	interfere	with	the	course	of	disobedience.	The	
source	of	a	right	to	disobey	could	be	based	either	on	a	right	of	moral	conviction	
or	on	a	right	of	political	participation.	

In	order	 to	explicate	 the	distinction	between	a	 justification-based	and	a	rights-
based	 approach,	 I	 first	 distinguish	 two	 kinds	 of	 circumstances	 in	 which	
disobedients	 use	 reasons.	 The	 first	 is	 the	context	of	persuasion:	 in	 this	 context,	
disobedients	provide	reasons	to	convince	other	members	of	society	to	approve	
of	their	disobedience	and,	if	possible,	invite	others	to	participate	in	the	course	of	
disobedience.	The	purpose	in	the	context	of	persuasion	is	to	convince	others	to	
accept	the	legitimacy	of	disobedience.	The	second	kind	of	context	is	the	context	of	



anti-intervention:	 this	 context	 involves	 circumstances	 in	 which	 disobedients	
provide	 reasons	 to	 suspend	 others’	 legitimate	 intervention	 in	 the	 course	 of	
disobedience.	 The	 point	 of	 the	 second	 context	 is	 to	 negate	 others’	 legitimate	
response	 to	disobedience,	not	 to	persuade	others	 to	accept	 the	 justification	 for	
disobedience.	

Furthermore	there	are	two	types	of	reasons	that	are	relevant	to	these	contexts:	I	
will	use	the	phrases	“first-order	reason”	and	“second-order	reasons”	to	describe	
them.	First-order	reasons	are	reasons	that	provide	justification	for	an	action	by	
an	 agent;	 in	 the	 context	 of	 civil	 disobedience,	 first-order	 reasons	 are	 those	
reasons	 that	 provide	 a	 normative	 ground	 for	 performing	 disobedience.	 These	
reasons	might	be	moral,	political,	or	religious,	but	to	the	extent	that	they	provide	
a	normative	ground	 for	engaging	 in	an	act	of	disobedience	 they	are	 first-order	
reasons.	

Second-order	reasons	in	general	are	reasons	that	operate	on	first-order	reasons;	
in	the	context	of	civil	disobedience,	second-order	reasons	are	reasons	to	protect	
performance	 of	 disobedience	 from	 interference	 by	 others—such	 protection	
constitutes	an	assignment	of	jurisdiction	over	the	decision	of	whether	or	not	to	
disobey	 to	 the	 individual	 disobedient	 and	 thereby	 removes	 jurisdiction	 from	
others,	including	law	enforcement	officials.	

I	argue	that,	when	dealing	with	issues	relevant	to	protection	of	disobedience,	the	
context	 of	 anti-intervention	 is	 assumed,	 and	 the	 distinction	 between	 a	
justification-based	and	a	rights-based	approach	provides	a	better	understanding	
of	 the	 extent	 to	 which	 political	 authorities	 can	 intervene	 in	 the	 course	 of	
disobedience	and	their	duty	of	providing	a	reason	to	intervene.	

A	 justification-based	 approach	 entails	 the	 proposition	 that	 only	 justified	
disobedience	can	function	as	a	second-order	reason	to	protect	disobedients	from	
intervention.	 A	 political	 authority	 is	 under	 no	 obligation	 to	 recognize	 the	
acceptability	 of	 first-order	 reasons	 provided	 by	 disobedients.	 And,	 even	 if	 she	
recognizes	the	legitimacy	of	disobedience,	first-order	reasons	can	be	overridden	
by	her	selfish	reasons.	A	justification-based	approach	creates	the	problem	of	the	
circumvention	 of	 reasons	 which	 arises	 because	 the	 political	 authorities	 can	
adopt	 a	 reason	 for	 suspending	 disobedience	 that	 does	 not	 rebut	 disobedients’	
first-order	reason	to	disobey.	

A	 rights-based	 approach	 imposes	 a	 prima	 facie	 duty	 of	 non-intervention	 upon	
the	political	authority.		This	duty	shifts	the	burden	of	proof	from	disobedients	to	
public	authorities	in	the	context	of	anti-intervention.	There	are	two	sources	of	a	
right	to	disobey:	the	right	of	moral	conviction	developed	by	Kimberley	Brownlee	
and	 the	 right	of	political	participation	 theorized	by	David	Lefkowitz.	 I	 evaluate	
them	 in	 the	 end	 of	 this	 article	 and	 conclude	 that,	 while	 both	 of	 them	 are	
appropriate	sources	of	a	right	to	disobey,	the	right	of	political	participation	has	
the	potential	 for	connecting	with	a	substantive	conception	of	democracy	 in	 the	
future.	



This	 article	 only	 has	 one	 purpose:	 Conceptualizing	 the	 two	 approaches	 to	
disobedience	by	 investigating	 their	 entailments	 and	 limitations	 to	 serve	 as	 the	
foundation	for	developing	future	normative	arguments.		


