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1. Basic Ideas 
One question that has not been fully discussed is what feature makes civil 

disobedience different from ordinary law-breaking conduct. This short piece takes up 

this question by explaining the moral significance of civil disobedience. The idea of 

moral significance refers to the circumstance that civil diosbeidence plays a role in 

reshaping the content of the obligation to obey the law. Disobedients take over the 

role which should be performed by political authorities. Therefore, actions of civil 

disobedience are not only conceptually different from ordinary law-breaking actions 

due to the contextual conditions that constitute disobedience but also normatively 

different from for the moral significance of challenging the foundation of the 

obligation to obey the law. For disobedients, actions contrary to the law is a way to 

make this challenge salient and a way to address disobeidents’ moral conviction. 

This short paper is divided into several parts. First, I begin the discussion from 

Gandhi’s case illustrating the fact that there are two levels of conflict of morality. The 

first level is within the disobedients’ deliberations that weigh the reason to disobey 
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against the reason to obey from the first-person perspective.  The second level exists 

between the disobedients’ reason to disobey and the political authority’s reason to 

suspend disobedience. Tolerance of the circumvention of reason conceals the conflict 

at the second level because such tolerance ignores the fact that the exercise of 

political power to challenge and suspend disobedience can change members’ moral 

profile with respect to the obligation to obey the law. 

Second, I will introduce Mark Greenberg’s moral impact theory of law 

explicating how legal institutions can members’ moral profile. And, finally, I will 

demonstrate the moral significance of civil disobedience.  

2. Two Levels of Conflict in Disobedience 
In terms of political morality, there are two levels of conflict in disobedience. 

The first level exists within the disobedients’ reasons to obey and disobey. This level 

of conflict occurs when members of society consider what they ought to do from the 

first person perspective when they appeal to their own sense of justice and seek to 

invoke the sense of justice of other members of society through disobedience. They 

must consider reasons for and against disobedience in order to determine whether 

they ought to disobey, and they must also consider what reason constitutes their first-

order reason to disobey, and how this reason outweighs countervailing reasons for 

obedience. 

Gandhi’s speech in 1922 illustrates the first level of conflict. He says, “The 

first shock came in the shape of the Rowlatt Act--a law designed to rob the people of 

all real freedom. I felt called upon to lead an intensive agitation against it.”1 The 

Rowlatt Act allowed some cases to be tried without a jury and permitted the detention 

of suspects without trial.  

Gandhi’s disobedience was duty-driven, but he was required to decide whether 

disobedience was unavoidable when he encountered the Rowlatt Act. The structure of 

the first level of conflict is important, and investigating this level of conflict can 

provide a better understanding of how moral reason works in terms of civil 

disobedience. But the second level of conflict has received less attention in the 

literature on civil disobedience. 

                                                
1 See, Statement in The Great Trial of 1922 
(http://www.gandhimanibhavan.org/gandhicomesalive/speech3.htm); Last visit: 2015/06/10.  
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This second level of conflict involves a clash of political morality between the 

disobedients and political authorities. I shall illustrate how this conflict happens in the 

following discussion. I use Mark Greenberg’s moral impact theory of law in order to 

explain how the action of a legal institution can have an impact on the moral profile 

of members’ obligation to obey the law.  Understanding this impact will enable us to 

see how the second level of conflict occurs. 

3. The Moral Impact Theory of Law 
The moral impact theory of law is a general theory by Mark Greenberg which 

posits that the content of the law results from the effect that legal institutions have on 

moral obligation.2 His theory maintains, “legal obligations are a subset of moral 

obligations” and “the law is the moral impact of the relevant actions of legal 

institutions.” (Greenberg, 2014: 1290) My purpose here is not to evaluate Greenberg’s 

theory; instead, I will adopt his approach in order to explicate and illuminate the 

second level of conflict in civil disobedience. 

The first task is to identify the key elements of the moral impact theory of law.  

There are three key elements, each of which I will examine in turn. 

First, Greenberg posits that legal obligations as a subset of moral obligations. 

And moral obligations have three characteristics: they are practical, all-things-

considered, and genuine. One implication in his definition of moral obligation is that a 

moral obligation ultimately determines what one ought to do because moral obligation 

are not pro tanto obligations: because they are all-things-considered obligations, they 

are necessarily decisive.3  

Second, the term ‘moral profile’ is coined by Greenberg to represent all of the 

obligations one has.  Greenberg understands the content of law as the change in the 

moral profile of each individual that results from legal institutions and actions.  Thus, 

the content of a statute is the change that the statute makes in the moral profile of 

persons governed by the statute. 

                                                
2 Mark Greenberg, “The Moral Impact Theory of Law,” The Yale Law Journal, 123: 1288-1342. 
3 Greenberg uses a case of promising to pick up a friend at the airport to say this obligation might be 
trumped by the fact that a promisor’s mother was ill at the promised time. In such a case this 
promissory obligation is pro tanto. (Greenberg, 2014: 1307) 
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Third, Greenberg’s theory is different from what he calls the Standard Picture.  

The standard picture, according to Greenberg, is that legal content is determined by 

the communicative content of legal texts.  Thus, the legal content of a statute 

corresponds to what the statute says.  Greenberg’s idea is that “legal institutions 

change our moral obligations by changing the relevant circumstances (and not by 

doing so via changes in the content of law).” (Greenberg, 2014: 1310)  For example, 

the change produced by a statute in the moral profile of persons subject to the statute 

might be significantly different than what the statute says, because the moral profile 

of individuals is the result of an all-things-considered judgment that necessarily takes 

into account moral reasons other than the statute itself. 

The second task is to explicate Greenberg’s arguments for the moral impact 

theory. His argument begins with the idea that a fundamental purpose for establishing 

a legal system is to make the use of violence morally impermissible. Punishing 

wrongdoings is a significant way to draw a line between morally permissible actions 

and morally impermissible actions. With regard to punishing wrongdoing, “the 

actions of legal institutions are able to make determinate and knowable aspects of 

morality that are otherwise either relatively indeterminate or uncertain.” (Greenberg, 

2014: 1311; emphasis added) This function of making aspects of morality determinate 

and knowable is true both for actions of the judiciary and the legislature. Why can 

legal institutions justifiably change the moral landscape? Greenberg offers the answer 

that “to the extent that people have the ability to participate equally in governance, 

legal institutions can harness democratic considerations to alter the moral landscape.” 

(Greenberg, 2014: 1312)  

Greenberg’s democratic considerations argument explicitly admits that 

democratic arrangements constitute a reason for members of society, who have the 

ability to participate equally, to abide by those arrangements. Greenberg’s 

‘democratic consideration’ touches the core issue of the obligation to obey the law, 

and I assume that Greenberg is right in the sense that members’ political participation 

provides the reason for them to obey the law. Since equal participation is a reason to 

obey the law, “legal institutions can create moral obligations to participate in specific 

schemes for the public good, such as paying taxes.” (Greenberg, 2014: 1314) This 

element of Greenberg’s theory will enable us to understand how moral conflict occurs 
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in civil disobedience and, therefore, I will explain this aspect of his theory in more 

detail. 

Without a legal system there is a practical gap between the general moral 

obligation to help others and specific actions that will fulfill this obligation. Legal 

institutions can provide specific mechanisms that enable members of society to satisfy 

their general obligation to help others. A scheme of taxation is one example of such a 

mechanism. As Greenberg says, “by specifying a particular scheme and making it 

salient, creating the mechanism for everyone to participate in that scheme, and 

ensuring the others will not free-ride, legal institutions can channel the pre-existing, 

relatively open-ended, moral obligation into a moral obligation to pay a specified 

amount of money into that scheme.” (Greenberg, 2014: 1314-1315) 

4. How MIT illustrates the moral significance of 
Disobedience? 

Much could be said about Greenberg’s theory, but I now focus only on how 

his theory can explain the second level of conflict in disobedience. The second level is 

defined as follows: there is a conflict of political morality between the disobedients 

and the exercise of political authority. Both disobedients and authorities aim at 

changing the moral profile of members of society; both of them address their actions 

to the public. On the one hand, the disobedients want to persuade the public to 

recognize that a specific obligation to obey the law no longer exists under current 

circumstances and therefore that their disobedience of the law is justified. On the 

other hand, the exercise of political authority like law enforcement, prosecution, or a 

trial aims to maintain (or reinforce) the obligation to obey the law by showing through 

legal action that disobedience is not morally permissible. There is a conflict as to 

whether there is a genuine moral obligation to obey the law and whether the reasons 

to disobey held by the disobedients trump the general considerations that favor 

compliance with legal requirements. 

Let me take the case of criminalizing disobedience as the example. A criminal 

code makes certain patterns of conduct morally impermissible by declaring that such 

conduct is unlawful and by punishing the conduct. A judgment of conviction changes 

the moral profile of the convicted person and others (such as prison officials).  But 

what is more important in the context of civil disobedience is that the decision to 
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prosecute itself changes the moral profile of persons who disobey the law. 

Prosecuting violations of the law is a way to tell members of society what kind of 

conduct is legally impermissible and ought to be blameworthy. Therefore, prosecuting 

action X tells members of society that X itself is legally impermissible in a particular 

circumstance identified by the prosecutor. Prosecution of particular acts of civil 

disobedience is an expression by the political authorities of the view that these acts of 

disobedience are morally wrong and a signal that the authorities will punish similar 

cases in the future. But from the perspective of the disobedients the most essential 

thing is that there is no specific obligation to obey the law as a genuine (all-things-

considered) moral obligation given that the disobedients have a substantial first-order 

reason that justifies their disobedience. 

Such conflict can be seen when law enforcement authorities suspend 

disobedience by breaking up a march and detaining the disobedients, and 

subsequently prosecute the marchers and impose sanctions against them. The key 

point is that legal institutions’ actions show a certain attitude towards disobedience 

and claim to have an impact on the moral profile of disobedients and others with 

respect to their obligation to obey the law. There might be a case where disobedients 

were detained but then released by a court’s decision because the detention lacked 

sufficient legal ground. But this example only demonstrates that a legal institution has 

the final word; institutional finality does not deny that the second level of conflict 

exists. 

A more radical understanding of the nature of this conflict is that disobedience 

aims to overturn certain legal institutions altogether. In such a case the disobedients 

and political authority are fighting over who can shape the moral profile of the 

members of society; both the disobedients and the authorities hope to persuade the 

public to accept their moral view and its implications. The disobedients are not only 

fighting for their ideas but also for clarification of the conditions under which they are 

bound (and not bound) to obey the law. They try to shape the moral profile of 

members of society by performing disobedience. On the other side, the authorities 

impose sanctions on disobedients in order to tell other members of society that they 

are bound to obey the law even when the law exceeds the limits of their moral 

tolerance. 
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Once we understand the function of disobedience with respect to the moral 

profile of members of society, it becomes clearer that the moral significance of 

disobedience plays an essential function in differentiating actions of disobedience and 

ordinary law-breaking conduct. We should always keep in mind that the first level of 

conflict (the reason to disobey and the reason to obey the law) is always one critical 

factor for the political authorities in their evaluation of the disobedients’ wrongdoing, 

but only by revealing the second level of conflict of political morality can we realize 

its distinctness. 

5. Preliminary Conclusion 
 By using Mark Greenberg’s theory we can see why actions of disobedience is 

different from ordinary law-breaking conducts. Disobedients do not ignore the weight 

of the obligation to obey the law. Instead, they take this obligation into account 

deliberately and sincerely. When they find there is no other way to address cases of 

injustice, disobedience will be the only way to demonstrate their moral judgments. 

What they are doing is to challenge the role performed by political authorities, 

reshaping the moral profile. Therefore, there is a contestation between disobedients 

and political authorities in terms of the content of the obligation to obey the law.  


