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Taking the Function of Law Seriously in the Era of Artificial Intelligence 

Hung-Ju Chen 

Dear Professor Yeh, thank you for having me here to talk about Frank’s idea on 

significant issues in AI and Law. It is so happy that I can have the privilege to read 

Frank’s work, A Rule of Persons, Not Machine, and Frank has made important 

contributions to legal and ethical issues in this field. I have two purposes in my 

comment. The first one is to help you understand Frank’s core thesis and the second 

one is to provide my comments on the question of whether he has achieved his goal 

successfully. 

2. The Core Thesis in Frank’s Argument  

Frank has provided us an important and useful map for the understanding of 

how the applications of artificial intelligence (AI) have changed the legal world and 

the way of how law interacts with us. 

However, not all problems he mentioned are addressing the same concern. For 

example, he mentioned the issue about using Turbo Tax to report tax in the USA. 

Such an issue is about how an individual’s right and legal judgment could be hindered 

by the APP. He also mentioned the case of making an appeal for traffic tickets by 

using the APP, DoNotPay. He worries about the counter effect produced by this APP 

as to when it becomes more popular, more people would like to use it to lie about 

the actual circumstances. And when the public authority foresees this bad situation, 

more surveillance will be setup to monitor actual situations. I agree with his 

observations about the extensive applications of substitutive AI in our legal world. 

Applications relevant to legal discourses definitely make a huge change in the way of 

how law governs.  

When I say these questions he mentioned are not addressing the same concern, 

I do not mean that these questions are insignificant. Instead of that, they are. I mean 

these questions exemplify different types of normative concerns that might be taken 

into account from multiple perspectives. Some of them is about the enforceability of 

law and code, and some of them is about the meaning of law and the idea of rule of 

law. 

In order to make my comment more useful, I will find out the core thesis in 

Frank’s speech and article.  

The core thesis Frank argues for is that there is a normative reason for us to 
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refuse to adopt the substitutive role of artificial intelligence in law.  

What do we mean by substitution? It means that a particular performance in 

lawyers’ work (job) can be replaced by artificial intelligence (it might be a program or 

algorithms). Whether such AI is autonomous is not the issue here. What matters 

here is that it can do the job for us. Or in other words, we “can” leave it doing the job 

for us without using our epistemic authority. 

Instead of this substitutive role of AI, Frank argues for IA (Intelligence 

augmentation) as the ideal model for us to regulate the development of AI and Law. 

The core idea in IA is that AI can help us, not replace us. Although there is a question 

of determining whether a case is AI or IA in the technological level, Frank indeed 

points out an important direction of how to make AI policies. 

Therefore, his core thesis is that even if AI can do a particular job as good as a 

lawyer does, she should not be allowed to replace this lawyer’s job.  

3. What Claim Frank Argues for? 

In order to make Frank’s argument stronger, let me do some conceptual work. 

We can distinguish two types of claims that regard about the proposition of AI’s 

performance and limitation imposed on her. The first type is the capability claim 

which focuses on whether AI can perform certain function for us or on whether AI 

can substitute for lawyer. 

We can have two kinds of capability claims. The first one is that AI cannot 

substitute for lawyers. The second is AI can help lawyers. What is important here is 

that whether such a claim stands depends on the question of whether AI in fact can 

perform a particular function in the context of law. We already see AI can substitute 

for lawyers in a very limited scope of law. For example, an AI can review the 

document very quickly and identify legal issues, but cannot produce a qualified legal 

memo. Therefore, in the function of reviewing documents AI can substitute for 

lawyers but in the function of drafting legal memos she cannot but only provides 

little help to lawyers. 

The second type of claim is normative in the sense that even if AI is capable of 

performing certain function, it is another question as to whether such AI with the 

qualified capability should be accepted by us. Such a normative claim might be 

supported by AI’s capability. People might say that once AI’s performance is better or 

equal to human’s performance, there is no reason to reject AI’s application. However, 
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others might say that even if AI has a better performance than human, we still have 

reason to reject his substitutive role. 

Once we have a conceptual distinction between capability claim and normative 

claim, we can understand that Frank cannot merely support his core thesis by 

appealing to capability claim. He must find other reasons. The important reason he 

adopts is the idea of rule of law!! 

4. Can the Rule of Law Supports Franks’ 
Thesis? 

The claim Frank provides against artificial intelligence’s substitutive application 

to lawyer is not a capability claim. It is a normative one arguing that even if AI can 

substitute for lawyers, it still should play a supplementary role that help lawyer 

accomplish their work. 

The reason he provides is that the rule of law is an important value that requires 

the principle of accountability. Therefore, the rule of law includes a commitment to a 

rule of persons, not machine. By accepting this commitment we also protect a 

substantive conception of rule of law, that is, the legal process account of rule of law 

which emphasizes a reasoned elaboration of the distribution of rights and 

responsibilities. 

I agree with Frank’s arguments but I find his strategy doubtful. He seems to link 

the legal process account of the rule of law with a right to explanation. But there are 

two types of things. It is one thing about whether AI can give a reasoned elaboration 

on her algorithmic judgments. It is another thing to accept a right to explanation.  

The question of whether AI can give a reasoned elaboration still can be answered by 

a capability claim, which depends on the technological development in AI and Law. 

The question of why accepting a right to explanation depends on the fact that some 

interest cannot be realized unless there is a legal right to protect it. Therefore, if we 

demand a right to explanation, we need to address what interests and why such 

interests are so important that we need to give it a “legal protection” under the 

name of right. 

While I agree with Frank’s argument, I am not sure whether it is a good way to 

take a right to explanation as a reason to reject the idea of AI’s substitutive function. 

We can imagine that in a limited scope of expert system, AI indeed can give us a 

reason of why it does such legal reasoning and makes a judgment. It seems possible 

for a limited AI to satisfy the condition that a right to explanation requires to some 
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extent. 

To be clear, Frank’s article does not focus on the connection between the legal 

process account of the rule of law and the right to explanation. This is not his point in 

the article. I just want to address my concern first. 

5. Facing the Function of Law and the 
Underlying Value of Rule of Law 

Frank argues for a substantive conception of the rule of law. Maybe someone 

might disagree with him and argues for a thinner conception of the rule of law. I do 

think the thicker conception of the rule of law is a right one that we should take. But 

as a discussant here, I am thinking whether we have a normative reason to refuse 

the substitutive role of AI in the thin conception of law. I believe that when we out 

Frank’s argument in the context of the thin conception of rule of law, we can see the 

challenges that artificial intelligence, machine learning algorithms, and their 

predictive power bring to us. 

One way to see what influence that a substitutive AI can make is the idea of the 

function of law. One important function of law is to guide individuals conducts. Or we 

can say that law provides reasons for action. For example, when you are smoking in 

the NCKU, I am sure someone will stop you doing that. He would say, “You should not 

smoke here. Smoking is legally prohibited in the university.” Therefore, when certain 

action is required by a legal rule, the fact of being a law itself constitutes a reason for 

you to act in the way a law directs. Within the function of conduct-guidance, it is very 

important to see the coordinate function of law in the modern society. By following a 

legal rule individuals can coordinate their various actions and communications to 

each other in a complex society. 

The fact that law has the coordinate function does not deprive an individual’s 

authority of making a judgment on the question of whether he should comply with a 

law or not. The coordinate function of law aims at helping individuals stand in a 

better position to arrange their life and make social interactions with others in a 

cooperate way. 

When we take this important function of law into account, we can find some 

reason against the position of AI’s substitutive role. 

First, the development of highly efficient enforcement of legal mechanism will 

decrease an individual’s moral autonomy because it tries to eliminate the gap 
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between OUGHT and IS by pressing the one-dimension pressure- imposing sanctions 

upon those who “breach of law.” However, one field of exercising moral autonomy is 

to dispute “whether” this is a case of breach of law or whether this is the case that I 

should be punished. Highly efficient enforcement of legal mechanism narrows the 

space between OUGHT and IS by putting the consideration of sanction forward and 

by making an individual subject to law’s enforcement, not law. In the very abstract 

level, the gap between OUGHT and IS opens a space for moral debate. To be clear, it 

is very important for law to have effective enforcement but it is another thing to 

address individuals the probabilities of being punished is 100 % or nearly 100%. 

Secondly, why this space of moral debate is precious or is precious in law? It is 

because a liberal legal system honors her citizens to be responsible for the decision 

she makes and encourages her citizens to make a deep moral and legal deliberation 

when making a significant choice. The coordinate function of law is not only 

contributing to the predictive interaction between individuals but also to the 

meaningful interaction and debates on certain issues. It is very important to see that 

law helps individuals arrange their life and makes options possible. Frank is right 

when he identifies the fact that some conception of the rule of law focuses on “the 

rule” side of law. 

However, I want to go deeper than Frank’s position. Even in the “rule” side of 

law, this does not mean that highly legal certainty is an outweighing value because 

the legal certainty what the rule of law embraces is about how individuals can react 

with political authority, not the certainty of arranging their own life. The side of 

arranging one’s own life still belongs to her own authority, she is the author under 

the rule of law in the traditional sense. 

However, what AI with machine learning brings to us is to ask us to transfer this 

authority from us to AI. It is not even the rule of law in the traditional sense. It a new 

way of delimiting what autonomy is and what coordinate function of law is. That’s 

the danger I see. And all of us have to face this problem. 

I will stop here and thank you Frank for giving us this great speech on this 

important issue again. Very happy to see you back to Taiwan and look forward to 

having more communications with you. 

  


